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FOREWORD 


This book is the revised version of my doctoral dissertation 
‘‘Matrimonial Problems of Islamic Law in Contemporary Afghanistan’’ 
which I completed at London University in 1976. Major changes have 
been made in the introduction, the section on constitutional law, and 
minor alterations in other sections. In general, the work has been com- 
pressed and certain sections and all appendices have been either omitted 
or incorporated into the text for reasons of space. Certain sections, 
however, have been expanded in the light of new material which became 
available to me after 1976. The greater part of the changes which have 
been made are due to the promulgation of two new constitutions and a 
civil code in Afghanistan during the subsequent years. The main effect of 
this new legislation was that parts of the original thesis which referred to 
the law that was in force at the time became outdated. The relevant 
points of the new laws were, therefore, incorporated. 

One area which required substantial changes both in format and con- 
tent has been that of constitutional law which was discussed in the 
original work as and when it related to the issues under consideration. In 
the present work, I have devoted a separate section to the constitutions of 
Afghanistan in which I have focused attention on some of the issues 
which relate to Islam and its legal doctrines especially after the coming 
into power of a Marxist regime in 1978. This led in 1980 to the introduc- 
tion of a provisional constitution which sought to build a new political 
and social order in Afghanistan, and gave rise to new questions which 
were of fundamental importance and warranted particular attention. 

When it comes to acknowledgment, I would like to express my most 
sincere thanks to Professor Noel J. Coulson of the University of London, 
under whose supervision I completed this research, before it was revised, 
as a Ph.D dissertation. Without his help and encouragement, this work 
could not have been what it is. I wish also to acknowledge the help of the 
British Council which financed the three years of research leading to my 
Ph.D thesis. I am also grateful to Dr. Doreen Hinchcliffe, Nancy Tapper 
and Dr. Kanitkar of the School of Oriental and African Studies who read 
parts of my thesis and made valuable suggestions for its improvement. 
Nancy Tapper very kindly made available to me some research data 
which she had acquired during her field work in Afghanistan. Words are 
not enough to express my gratitude to my wife, Margaret, without whose 
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unfailing support, patience and help this work could not have been ac- 
complished. And lastly, I wish to thank the Faculty of Graduate Studies 
and Research of McGill University for a grant it awarded me to help 
toward the cost of the publication. 


Montreal, January 1985 
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NOTE ON TRANSLITERATION 


The transliteration of Arabic words is essentially that of the second edi- 
tion of the Encyclopaedia of Islam (London, 1960 continuing) with two 
modifications which have become normal practice, namely q for k and j 
for dq. 

With the exception of a few characters, the Dari alphabet is identical to 
that of Arabic, and the terminology of the Shari‘a law which occur in 
Dari and Pashto closely follow its Arabic origin. I have, therefore, ap- 
plied the rules relating to the transliteration of Arabic terms with two ex- 
ceptions: The usually transliterated ‘‘u’’ in Arabic has more of an ‘‘o”’ 
sound in both Dari and Pashto. I therefore use ‘‘o’’, for example, in 
Mohammad simply because it more closely approximates the Afghan 
pronunciation. The written form of ¥ in both Dari and Pashto is iden- 
tical to that of Arabic, however, it is pronounced z in both Dari and 
Pashto. In the interest of consistency in the transliteration of legal terms, 
I have retained the Arabic transliteration of J which is d. 


ABBREVIATIONS 

AUFS Reports: American Universities Field Staff Reports. 
BSOAS Bulletin of the School of Oriental and African Studies. 
CCCA Cassation Court for Civil and Criminal Affairs. 
COCCA Courts of Ordinary Civil and Criminal Affairs. 
FP 1980 The Fundamental Principles of the Democratic 

Republic of Afghanistan, 1980. 
IJMES International Journal of Middle East Studtes. 
LJAO Law of Judicial Authority and Organization, 1967. 
ORD Office for the Registration of Documents. 


WIJ De Wolest Jirgay Jarida (House of People Journal). 
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INTRODUCTION 


This chapter gives general information on Afghanistan and highlights 
some of the topics which are then discussed in further detail in the main 
body of the book. The book itself is divided into three parts, namely the 
constitutions, matrimonial law, and the judiciary. There is a certain 
overlap between the first and the last part as some aspects of the constitu- 
tion which relate to the judiciary have been discussed in the latter part. 
This was, however, unavoidable, and combining the two parts under one 
section offered no better alternative. 

In view of the prevailing uncertainty in the political future of 
Afghanistan, there is a possibility of a take over by a national government 
with an Islamic bias, or even by a fundamentalist Islamic republic. In 
that eventuality, Islamic revivalism would be likely to replace the refor- 
mist tendency of reconciling Islamic doctrines with the ideals of moder- 
nism. An Islamic constitutional order, an ulema dominated judiciary, 
and a return of the classical Shari‘a law of personal status are likely to be 
the focus of attention. The present study looks mto the main 
developments and problems that Afghanistan has experienced in these 
areas. These are broadly speaking long-term issues to which final solu- 
tions cannot be expected to be found. Concerning the constitution, the 
main theme is how to define a position for Islam in the constitution. In 
matrimonial law, the problems discussed are deeply rooted in social 
custom; and regarding the judiciary the main issue is one of transition 
from a religious system of justice to a system of mixed courts in which the 
Shart‘a and statutory law balance and complement each other. The 
issues have thus been looked at from a wider perspective. It may also be 
mentioned here that with the exception of the constitutions of 
Afghanistan which are available in English, other statutes are only 
available in Pashto and Dari. A fuller treatment of some of the laws has 
thus been necessary in order to analyse them more closely. I have at- 
tempted to do just this where it helps the reader to gain insight into the 
characteristics of law and government in Afghanistan. 


Afghanistan has a rich cultural history and its people are known for 
valour, hospitality and pride in their own identity. Afghans are aware 
that, historially, they have not acquiesced to foreign domination in spite 
of the fact that they are a small nation and have many disadvantages as 
an economically underdeveloped country. Never having been colonised 
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2 INTRODUCTION 


nor totally subjugated, even by their own governments, they have re- 
tained a fierce independence of character, partly as a result of the needs 
of a harsh and rugged existence in a hostile environment. Many a foreign 
invader has found these conditions difficult to surmount and failed to 
realise the objectives of conquering the land and subjugating its people. 

A crossroads of civilizations and religions, it is a land which has been 
invaded, time and time again, by conquerors seeking glory in conquest of 
the land or those who aspired to the vast territories of the Indian subcon- 
tinent. Its strategic geographical position as a gateway to India has been a 
temptation to foreign invaders, and its high terrain and climatic contrast 
to the lowlands of the subcontinent has lured many Afghan rulers 
themselves to attack India. The Indo-Aryans and Persians are the earliest 
invaders on record to have dominated the region. Alexander the Great 
marched through Afghanistan in the fourth century B.C. and left behind 
a semi-Greek culture in Bactria (Balkh). Among the other major 
historical influences are the Kushans of northern India who ruled the 
area for four centuries and left a rich Bhuddist legacy behind. Bhuddism 
lost its foothold in Afghanistan towards the end of the eighth century 
A.D. when Muslim conquerors introduced Islam to Afghanistan which 
has remained the most significant and durable influence. Islam flour- 
ished especially under the leadership of Sultan Mahmud of Ghazni who 
established an empire in the early eleventh century and Ghazni became a 
centre of intellectual life for eminent Muslim scientists, historians, poets 
and philosophers. In the twelfth century Ghazni was burned to ashes and 
plundered by Genghis Khan. The trail of destruction continued under 
Tamerlane who ravaged urban and agricultural centers. However, his 
son, Shah Rukh, reversed this devastating process by rebuilding schools 
and mosques, and making Herat a centre of arts and learning. The 
Mughuls reigned over much of Afghanistan during the sixteenth and 
seventeenth centuries. In 1707, a Pashtun leader, Mirwais Ghilzay 
established his rule in Kandahar after military engagements with the 
Safawid rulers of Persia. Mirwais emerged as the forerunner of indepen- 
dent Afghanistan. 

As an independent state, Afghanistan was founded by Ahmad Shah 
Durrant, a Pashtun chief who is known to his countrymen as Ahmad 
Shah Baba, or the father of modern Afghanistan. Ahmad Shah was 
elected by a tribal Jirga (council) and the kingdom which he established 
was basically a confederation of tribes rather than a centralised monar- 
chy. During the twenty six years of Ahmad Shah’s rule, the Durrani 
Pashtuns not only succeeded in establishing an independent state but also 
an empire which extended beyond the borders of the present day 
Afghanistan. Ahmad Shah’s empire collapsed and his dynasty came to an 
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end largely as a result of the wars of succession among his numerous 
grandsons. These very problems over succession, and the unification of 
heterogeneous tribes remained the major preoccupation of the Afghan 
rulers over the two centuries since Ahmad Shah’s reign. 

Another lineage of the Durrani Pashtuns, namely the Mohammadzay 
dynasty came into power in 1836. The founder of this dynasty was Amir 
Dost Mohammad. By this time, the growing awareness that close identity 
with a particular tribe had led to isolation and conflict, had gained 
ground. Islam offered the obvious alternative and a greater potential for 
national unity. As a result, Amir Dost Mohammad proclaimed himself as 
Amir al-Mu?minin (commander of the faithful). It was during the reign 
of Amir Dost Mohammad and his son Amir Shir Ali in the second half of 
the nineteenth century that Afghanistan emerged as a unified state. Dur- 
ing this period, Afghanistan was loosely united politically and a standing 
army and bureaucracy were created. The process of unification, 
however, underwent a serious setback when the British invaded 
Afghanistan in what is known as the first Anglo-Afghan war (1839-1842) 
The British attack, motivated by Britain’s concern about the potential 
Russian expansion toward India, led to a dramatic defeat, as all the 
British troops were annihilated in Afghanistan. The nineteenth century 
Anglo-Russian rivalry in Asia had brought the two powers into conflict 
over Afghanistan as each strove to ensure that their territories would not 
be threatened by a hostile control over Afghanistan. Eventually, 
Afghanistan became a buffer zone separating the territorial domains of 
the main actors in the Great Game. In the process, the British attacked 
Afghanistan once again in 1878 and the country was plunged into war 
until the accession of Amir Abdur Rahman in 1880, when the British 
withdrew from Afghanistan, although they retained the right to handle 
Afghanistan’s foreign relations. It was during the reign of Amir Abdur 
Rahman that the boundaries of present day Afghanistan were finally 
fixed and its various ethnic groups were brought under the direct control 
of a centralised government. The two Anglo-Afghan wars and the suc- 
cessful resistance of the Afghans against foreign domination, however, 
strengthened the position of the Afghan tribes and increased the monar- 
chy’s dependence on their military power. The British, on their part also 
resorted to political intrigues and alliances with the tribes thus enhancing 
the role and power of the tribes, and awareness of their political and 
military importance. 

Tribalism and Islam are the two major influences which determine the 
social and cultural characteristics of the Afghans. Life in a tribal environ- 
ment gives the individual a sense of identity which is based on belonging 
to a well-defined social group, having a territorial base, and a set of 


Kamali - 978-90-04-49290-5 
Downloaded from Brill.com 10/12/2024 11:32:01AM 
via Wikimedia 


4 INTRODUCTION 


customary rules of conduct. Loyalty to one’s kin group, respect for the 
authority of elders and tribal leaders, bravery in combat, and a strong 
sense of individual honour and pride are some of the attributes of tribal 
life. On the negative side, tribalism nurtures exclusiveness and isolation, 
hostility toward rival groups, suspicion of the outsider, and a parochial 
outlook which resists social change and adaptation to new conditions 
(Grevin, p. 413). 

There are six main ethnic groups in Afghanistan, namely the Pashtun, 
Tajik, Hazara, Uzbek, Turkomen and Aimaq. With the exception of 
about three million Tajiks and one million Uzbeks who are no longer 
tribal, each of the other groups are divided into numerous tribes largely 
independent of each other. The Pashtuns, being the largest group, con- 
stitute about half of an estimated population of seventeen million; the 
Hazara account for about two million; and the Turkomen and Aimagq for 
the rest. The diversity of ethnic and tribal groups use more than twenty 
languages and dialects, but only Pashto and Dari are recognised as the 
official languages of Afghanistan. About ten per cent of the population 
can read and write and as many as eighty five per cent are engaged in 
farming and stock raising. 

The Pashtuns represent the main bastion of tribalism in Afghanistan. 
Their traditional code of conduct, known as Pashtunwali, sets the stand- 
ards of acceptable behaviour both within the tribes and between the 
tribes, and continues to dominate social relations in marriage, divorce, 
property disputes and crimes. The institution of Jirga ensures the obser- 
vance of Pashtunwali and functions as a tribunal for the settlement of 
disputes. The Jirga methods of adjudication are mainly based on 
cooperation and consensus, and a set of fairly democratic procedures. 
Based on the concept of communal authority and committed to accom- 
modate regional interests, the Jirga defied political integration. 
Customary rules such as dadal (revenge) and baramta (seizure of the oppo- 
nent’s property in pursuit of a claim) impede the enforcement of modern 
laws. Rigid patriarchal traditions violate the rights granted to women 
under the Islamic law of inheritance and deny them the right of consent 
in marriage. Child marriage, polygamy, and compulsory marriage are 
largely practised as instruments of tribal politics. Furthermore, lack of 
any form of documentation in the decision-making process of the Jirga 
lead to inaccuracies in evidence and undermines the value of the Jirga as 
a tribunal for settling disputes (Elphinstone vol. I, p. 219; Dupree 1963, 
p. 48). 

The physical environment and geography has contributed to the sur- 
vival of tribalism in Afghanistan. Great mountain ranges cover approx- 
imately three-fourth of the nation’s total land. The Hindu Kush moun- 
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tain range cuts the country virtually in half, running from east to west on 
a 700-mile course which has proved to be a barrier to the political and 
economic integration of northern and southern Afghanistan. The south 
of the Hindu Kush is mainly inhabited by the Pashtuns, the north mainly 
by the Uzbeks and Turkomen, and the Hazaras inhabit the mountainous 
areas of central Afghanistan. The Tajiks mainly reside in the west of 
Afghanistan and many are settled in towns and cities. The patterns of 
residence generally follow the contours of physical terrain, and the in- 
habitants of river valleys and oases are separated by mountain ranges 
from each other, as well as the major population centres, thus rendering 
each tribal and ethnic group a separate society. 

The tribal communities are also isolated from the outside world by the 
fact that Afghanistan is a landlocked country. This has meant that the 
country depended on its neighbours for access to sea routes to Europe 
and beyond, and the high costs of transporting goods by land limited 
trade and travel between Afghanistan and other countries. 

The government’s attempt at modernisation has to some extent eroded 
tribalism, and the view has prevailed, in government circles, that 
tribalism holds back economic development and progress. The govern- 
ment’s success in this direction, however, has been slow and laborious 
due to the opposition of the tribal and religious leaders to government 
programes, foreign invasion, and lack of adequate economic resources. 
When rulers such as king Amanullah attempted to speed up this process, 
they faced rebellion from both tribal and religious leaders. 

In the second part of the nineteenth century, Amir Abdur Rahman, 
the ‘‘Iron Amir’’, consolidated the power of the central government 
through the use of force, imprisonment and execution of the tribal elders. 
Abdur Rahman also forced tens of thousands of Pashtun tribesmen to 
migrate from the south to the north of the Hindu Kush. The integration 
of large numbers of Pashtuns has also been encouraged by the subse- 
quent regimes. The creation of Pashtun colonies amidst other ethnic 
groups led to an erosion of the territorial exclusiveness of both. The crea- 
tion of a network of local administrative units under Amir Abdur 
Rahman weakened the authority of the tribal Khans. This process was 
continued by subsequent rulers. In the 1920s, Amanullah discontinued 
the allowances of the tribal Khans and sardars, and changed the con- 
scription system from a tribally-based one to a system of national service 
which challenged and offended the influential chiefs, particularly when 
their own sons began to be drafted (Kakar, 1974, p. 15). 

The development of a modern army, especially during the 1950s, when 
the Afghan army was equipped with Soviet arms, caused a decisive shift 
in the balance of military power in favour of the central government. A 
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marked improvement in transportation also took place during the last few 
decades. The government has made a concerted effort to build roads and 
improve communications. An air line service, radio and telephone net- 
work enable the government to coordinate its activities on a nearly in- 
stantaneous basis (Newell, 1972, p. 85). In the long run, public educa- 
tion probably plays the most important role in changing the parochial 
outlook of the tribesmen. By the early 1970s, it was estimated that 30 per 
cent of school-age children were receiving formal education. In the 
area of administration, the government policy has been to replace 
tribalism with a centrally administered provincial authority. Amir Abdur 
Rahman’s policy of drawing up provincial boundaries so as to cut 
through the tribal territories has continued. During the 1960s, the 
number of provinces was increased from thirteen to twenty eight, and of 
the sub-provincial districts (woleswal:) to over 200, thus further 
penetrating the countryside as well as stimulating urbanisation. Through 
its employment policies, the government has attempted to absorb tribal 
leaders into the bureaucracy often posting them to areas remote from 
their tribal base. The government has also attempted to enlist traditional 
forms of allegiance from the tribes through the work of the Department of 
Tribal Affairs, and the institution of Loya Jirga (Constitutional 
Assembly) which constituted a direct link between the government and 
the tribes (Newell, 1972, p. 81). 

Islam is the strongest unifying force within Afghan society, and the 
teachings of Islam have profoundly influenced the social and cultural 
characteristics of the Afghans. The Muslims constitute over 99 per cent 
of the population, the remaining group being Hindu and a few thousand 
Jews. About four-fifths of the Muslims of Afghanistan are followers of the 
orthodox Sunni Islam, and most of the remaining are followers of the 
Shi‘a sect. The leading religious groups of Afghanistan are mullahs, 
gadis, sadat (descendants of the Prophet Muhammad, real or alleged), 
Khwaja, sahibzada, pir and fugara. The learned among them are the ulema 
who consist of the mullahs, gadis and muftts (jurisconsults). There is no 
organised system to determine the power and influence of the religious 
leaders. The absence of a centralised structure has meant that religious 
leadership in Afghanistan is almost wholly governed by local patterns 
and the personal attributes of the ulema and mullahs. The primary func- 
tional units are mosques for congregational worship, schools for religious 
education (madrasa) and special centres of learning and piety which are 
often associated with the mosques, monasteries or shrines. European 
observers in the 19th century have described the Muslims of Afghanistan 
as ‘‘a liberal and tolerant people’? (C. Rawlinson, quoted in Kakar, 
1974, p. 16). This is evident from the fact that the Hindus lived with 
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them unmolested and enjoyed the freedom to practise their religion, not 
only in the cities, like other non-Muslim minorities, but also in the 
remote villages (Elphinstone, Vol. 1, p. 262). 

The mullahs are closely associated with the people whom they lead in 
prayer and whose children they instruct in the fundamentals of Islam. 
They also play a significant role in marriage, birth, death, and their 
knowledge of Islam helps them to serve as arbiters and judges in rural 
areas. The rulers often sought the fatwa (religious opinion) of the ulema 
on important issues concerning religion and state. The British invasion of 
Afghanistan in the nineteenth century increased the influence of the 
mullahs to whom the rulers gave large allowances to incite the public 
against the infidels. At times, the Amirs sought the fatwa of the ulema in 
support of the declaration of jzhad (holy war) on anti-government rebels. 
By the second Anglo-Afghan war second religious leaders had gained 
great prominence. Amir Abdur Rahman saw this as a threat to the state 
particularly when a number of them supported the claim of Ayyub Khan, 
a rival to the throne. The Amir, determined to weaken the influence of 
the religious leaders, required the latter to pass a test in religious 
knowledge, and ordered the sadat to give proof of their descent. Appoint- 
ment to judicial posts, traditionally dominated by the ulema, was thereby 
restricted. Abdur Rahman’s successor, Amir Habibullah (1901-1919) 
adopted a more lenient attitude toward the religious leaders, but when 
his successor, Amanullah, tried to liberalise the society, the religious 
leaders responded with hostility. Amanullah’s reforms included the in- 
troduction of female education and the travel of female students for 
higher education abroad, abolition of child marriage, restrictions on 
polygamy, the suspension of allowances to the ulema, and the abolition of 
religious orders, known as piri and mushidi in the army. However, the 
changes which most antagonised the religious leaders were the changing 
of the weekly holiday from Friday to Thursday, the unveiling of women, 
and the compulsory wearing of European dress. Opposition to 
Amanullah’s reforms was led by the Mujaddadi family, known as the 
Hadrats. Deprived of their privileges and resentful, the Hadrat of 
Shorbazar, the mullahs and gadis joined hands with the tribal rebels. The 
latter also resented Amanullah’s reforms, especially the expansion of the 
government bureaucracy into the tribes, and together they successfully 
instigated a general uprising against the government. The downfall of 
Amanullah and the triumph of the traditionalists was followed by a 
revival of the orthodoxy, the establishment of the Jam‘iyat al-Ulema 
(Council of Ulema), the Department of Ihtisab (religious supervision), 
and the reopening of high government posts to the ulema and the 
Hadrats (Gregorian, p. 295). 
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It should, however, be borne in mind that unlike tribalism, which com- 
petes with the central government for political control, the religious 
establishment is basically pro-government. For the Qur’an enjoins obe- 
dience to the ruler, and the government employed the religious leaders in 
large numbers as judges, imams and teachers. The religious leaders were 
also recipients of government grants and subsidies. Until the mid-1880s, 
for example, the religious groups in Afghanistan received nearly half of 
the revenue of the country from the state, and one-tenth of the land pro- 
duce directly from the landowners as charity; they also controlled the 
religious endowments (awgqaf) (Kakar 1968, p. 163). The gadis, muftis and 
muhtasibs (religious superintendants) were the keen enforcers of Shari‘a 
which was the authoritative law of the land. The rulers proclaimed 
themselves to be patrons of the faith to whom allegiance was declared as a 
religious duty by the congregation leaders in their Friday sermon of khut- 
ba. In sum, so long as the government avoided radical measures against 
the religious leaders and did not attempt a direct clash with the principles 
of Islam, the religious leaders were, unlike the tribal chiefs, in potential 
alliance with the political authority. 

The link between Islam and tribalism stems from the fundamental fact 
that Islam itself was revealed in a tribal society. It is true that Islam 
challenged many of the pre-Islamic tribal traditions of the Arabs. This is 
borne out by the fact that the Shari‘a attaches little importance to popular 
custom or tribal tradition. Islam also introduced reforms which enhanced 
the socio-legal status of women hitherto unknown to the patriarchal 
customs of the Arabs. Having said this, Islam nevertheless left many 
aspects of the then prevailing tribal traditions unchanged. In the field of 
inheritance for example, Islam simultaneously overrules and upholds 
certain aspects of the Arab tribal life. Whereas in pre-Islamic Arabia 
women were excluded from inheritance, the Qur?dn prescribed fixed 
shares for close female relatives, yet the emphasis laid on the agnatic tie 
(sometimes called the tribal tie) is a prominent feature of the Shari‘a law 
of succession. Also the male generally receives double the share of a 
female in the same degree of relationship. In the field of matrimonial law, 
Islam on the one hand recognised the right of consent in marriage for 
adults, and at the same time authorised child marriage and the com- 
pulsory power of the guardian (bar) in marriage. It would be an over- 
statement to say, as some have suggested, that Islamic law perpetuates 
tribalism and was designed so as to achieve this purpose; it 1s, never- 
theless, true that Islam was super-imposed on a patriarchal society and 
did not seek a radical change in many of its institutions. Tribalism, 
therefore, survived under Islam, and tribal customs continued to exist 
sometimes violating the laws of Islam itself. 
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Since the communist coup of 1978 and the subsequent Soviet military 
occupation of Afghanistan tribalism is once again in the ascendant. Op- 
position to communist rule has been escalating over the last four years 
throughout the country, as well as over the Afghan refugees in Pakistan 
and Iran, whose numbers have been steadily rising and have now exceed- 
ed the three million mark. Resistance to alien domination has historically 
been led by the tribes and the religious leaders. This pattern is being 
repeated today and rural Afghanistan is reverting back to tribal rule. 
Rebellion and continuous fighting has led to the collapse of the authority 
of the central government among the tribes, and the resultant power 
vacuum has been readily filled by the traditional forms of tribal leader- 
ship. The resistance units who are currently engaged in fighting are 
organised along tribal lines, and the groups of Mujahidin (Islamic war- 
riors) are led in the battlefront by their tribal chiefs. The religious leaders 
have played a supportive role and operate in collaboration with the tribal 
leaders. History thus repeats: as in the case of the Anglo-Afghan wars of 
the nineteenth century which led to an increase in the power and in- 
fluence of the tribal and religious leaders, the Russian invasion has 
brought about the revival of these forces once again. This time the 
resurgence of the traditionalist forces is likely to be more forceful and 
assertive. This war is being fought under circumstances where the Kabul 
regime has entered into an alliance with the foreign invader, whereas in 
the case of the Anglo-Afghan wars the government in Kabul fought the 
British with the collaboration of the tribes and the religious leaders. Con- 
tinuous fighting has led to the disruption or total closure of government 
offices and public schools in the countryside and in many of the major 
cities in the last three years. Since government has been non-existent in 
the countryside, it is no longer in a position to exert much influence on 
the tribes, and the government policy of detribalisation which was 
achieving some success is now failing, hence many of the advantages 
gained in the past are now being eroded. 


II 


In studying the constitutions of Afghanistan, which is the subject of 
Part I, attention will be focused on the position of Islam in the constitu- 
tion, although the part of this section which looks into the post-1978 
developments is not confined to the study of Islam alone. Another topic 
which will be explored in conjunction with Islam is the Marxist doctrine, 
which has for the first time been adopted into the constitutional law of 
Afghanistan as a result of the promulgation of the provisional constitu- 
tion 1980. I have attempted to highlight the areas where this document 
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differs from its predecessors first by outlining the precedents that are 
upheld in the previous constitutions and then by assessing the provisional 
constitution in the light of these precedents and some of the Shari‘a doc- 
trines that are applicable in the field. 

Among the several constitutions of Afghanistan promulgated in the 
present century I have considered the 1964 Constitution to offer a more 
reliable basis for a general comparison partly because it was formulated 
in a relatively democratic fashion where public consultation and debate 
played a role in determining its contents, but also because this is the most 
refined and coherent of all the constitutions of Afghanistan. The 1964 
Constitution differs from both its predecessors, namely the 1931 Con- 
stitution, and the succeeding constitution of 1977, in that both of these 
were promulgated under circumstances which cannot be regarded as nor- 
mal. The 1931 Constitution was introduced in the wake of a crisis which 
caused the downfall and abdication of King Amanullah in 1929. In an at- 
tempt to appease the conservative forces who led the anti-Amanullah 
revolt, King Mohammad Nadir adopted an exceedingly conciliatory 
stance to their demands which is borne out in his constitution. Similarly, 
the 1977 Constitution was promulgated in an era of revolution and 
euphoria that followed President Daoud’s successful military coup which 
toppled the monarchy in 1973. Daoud’s regime began on a violent note 
and never managed to reach a degree of stability to allow open debate 
and participation in government affairs. A succession of plots and at- 
tempted coups were discovered and the government increasingly resorted 
to police measures, and was constantly engaged in security matters. 
Unlike these two constitutions which were primarily motivated by 
political considerations, namely to justify a takeover of power or a revolu- 
tion (the 17th July revolution—ingilab-e bisto shash-e saratan—is a recurrent 
theme in Daoud’s constitution), the 1964 Constitution was not preceded 
by a violent change of government, and it pays greater attention to such 
subjects as parliamentary democracy, independence of the judiciary, and 
the doctrine of separation of powers. 

In comparing the provisional constitution 1980—provisional because 
Art. 68 provides that these fundamental principles will be valid pending 
the adoption of a new constitution—with the other constitutions, there is 
a marked difference in the methods in which these were promulgated. 
Whereas all the preceding constitutions were ratified by the Loya Jirga, 
the traditional constitutional assembly of Afghanistan, the provisional 
constitution was passed by the Revolutionary Council, the mouthpiece of 
the ruling People’s Democratic Party. Some of the controversial features 
of this document are the recognition of Marxism as the guiding source of 
society and state, and measures which virtually proclaim Afghanistan a 
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member of the socialist bloc and a protégé of the Soviet Union. A 
substantial portion of its 68 articles—almost half the length of either of 
the two preceding constitutions—is devoted to Marxist declarations on 
the working class which epitomises the class identity of the state. It pays 
no more than lip service to Islam and little attention to the principles of 
political democracy and the rights and liberties of the individual. The 
1964 Constitution provided for a constitutional monarchy and a 
bicameral parliament. It authorised the formation of political parties but 
these were never actually formed. This constitution attempted for the 
first time to regulate the relationship between the Shari‘a and statutory 
legislation. Civil rights and liberties also received increased attention in 
this constitution. The 1977 Constitution adopted a presidential system in 
which the president was elected by the Loya Jirga, a single party, and a 
unicameral parliament. Both parliament and the judiciary lost much of 
the powers that they previously enjoyed. Similarly civil rights and liber- 
ties were substantially restricted, but the constitutional position of Islam 
remained virtually the same as under the previous constitution. The pro- 
visional constitution 1980 moved farther in the direction of a totalitarian 
government by concentrating state power in the Revolutionary Council. 
While this document is silent as to the method in which members of the 
Revolutionary Council (R.C) take office, it elaborates on the powers that 
this body enjoys. The R.C is proclaimed as ‘‘the highest organ of state 
power’’ in the country (Art. 36), empowered to approve laws, appoint, 
replace and fire members of the Council of Ministers, judges of the 
Supreme Court and officers of the armed forces, to approve the state 
budget, to proclaim martial law and to pardon and commute sentences. 
It is empowered to define the basic lines of the domestic and foreign 
policy of the state, declare war, and ratify or abrogate international 
agreements on behalf of Afghanistan (Art. 37, 43). The 1964 Constitu- 
tion laid down elaborate procedures for the impeachment and trial of the 
members of parliament, Ministers, and judges of the Supreme Court 
(Art. 51, 93, 106). The 1977 Constitution was even more specific and laid 
down impeachment procedures, not only concerning the members of 
parliament (Art. 54), judges of the Supreme Court (Art. 111) but also for 
the President and Vice-Presidents (Art. 87, 95). The provisional con- 
stitution 1980 is on the other hand silent as to the methods of accoun- 
tability or outlining any procedures to ensure a system of constitutional 
government and protect the citizen against possible abuse of power by the 
R.C or its individual members. 
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Part two of this book looks into the problems which are encountered in 
the area of matrimonial law. This area of the law has always been closely 
associated with the Shari‘a, not only in Afghanistan but also in other 
Muslim countries. Our study of the matrimonial problems of 
Afghanistan will begin, in each section, with an analysis of the Shari‘a in 
so far as it relates to the subject under consideration. This will be follow- 
ed by a survey of the statutory legislation introduced on the subject, 
which will lead us to an investigation of the factors behind such legisla- 
tion, customary practices, judicial precedent, and currents of opmion as 
expressed in the media and public debates. The concluding remarks in 
each chapter recommend changes which are called for and put forward 
proposals for future law reform. Some of the issues such as extravagant 
marriage ceremonies, the subject of chapter one, do not primarily 
originate in the Shari‘a doctrines nor do they call for any change in the 
classical law as on many of such issues, the Shari‘a does not lay down 
specific rules. There are, however, other problems concerning child mar- 
riage, polygamy, and divorce which call for Shari‘a law reform. 
Adherence to Islamic and traditional values on the one hand and the 
desire to adapt to modern conditions on the other are the two major fac- 
tors whose interplay, confrontation and compromise is demonstrated in 
the formulation of laws and debates in parliament and judicial circles. 
Much of this legislation has been unsuccessful in solving the problems 
concerned. Hence, a critical analysis of the reasons for this failure will be 
attempted. 

Extravagant marriage ceremonies and the payment of a huge 
brideprice (walwar) and dower (mafr) are included in the issues which 
have remained unresolved despite legislative efforts during the last sixty 
years. In a country where the annual per capita income is barely $ 150 a 
marriage can cost anything upto $ 20,000 or more. Marriage, as a result, 
has become the privilege of the wealthy which not only leads to in- 
tolerable discrimination against the poor but also seriously undermine 
the human dignity of women. Extravagant ceremonies also weaken the 
financial status of the family and tend to exacerbate poverty. They in- 
crease the dependence of the adults on the family resources thereby 
weakening their position regarding the exercise of their right of consent in 
marriage and their freedom of choice for a life partner. These excesses 
often bring about a wide disparity of age between the spouses and lead to 
resentment and frustration on the part of the married couple. And final- 
ly, such extravagant practices contribute to the continuation of the 
tradition-bound society and impede healthy social change. For they tend 
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to be self-perpetuating as the people feel compelled to reciprocate on a 
competitive basis. 

Many of these social evils are equally found in child marriage, which is 
basically used, not in the interest of the minors, as it is supposed to be, 
but as a means of imposing the will of the guardian over the young often 
for financial gain. Child marriage is a premature transaction which in- 
volves the taking of unnecessary risk. The increased mobility of the in- 
dividual and the availability of wider opportunities in modern times 
render the individual life-style less predictable at an early age. Further- 
more, child marriage undermines the sense of individual responsibility. 
Youth in Afghanistan will often express their discontent in such terms as 
‘‘she is the parents’ wife’’, or ‘‘I have been forced into this marriage’”’ 
thereby not feeling responsible for the success of the marriage. And final- 
ly, child marriage is a source of conflict which is reflected in the op- 
pressive court claims initiated by guardians who often wish to obstruct a 
prospective marriage between adults who may have chosen their own 
spouse. 

In a similar vein, evidence suggests that polygamy is practised in 
Afghanistan in a manner which violates the well-being of the family and 
society. It has led to the kind of injustice which the Qur’an has attempted 
to prevent. The Qur’an permitted polygamy in a narrow context, that is 
for the protection of the orphans, at a time when due to frequent wars, 
men were outnumbered by women. But even under those circumstances, 
the fear of injustice presented an eminent consideration. This restrictive 
aspect of the Qur’anic legislation on polygamy has been totally ignored 
by the Muslim jurists of the past. In modern times, polygamy can only be 
tolerated in response to a pressing social need, which should be specifical- 
ly defined by law. Many Muslim countries have, in fact, adopted this 
restrictive approach to polygamy and have enacted legislation to this ef- 
fect. In Afghanistan, however, polygamy remains basically a matter of 
choice for the individual. The Civil Law of 1977 imposed some restric- 
tions on polygamy which are utterly inadequate and fail to combat the 
social evil which arises from unrestricted polygamy. 

The main problem concerning the law of divorce in Afghanistan is the 
existent imbalance in the rights of the spouses to divorce. Whereas the 
husband can pronounce a divorce almost entirely at will, the wife is 
denied such a right even in cases of grave injustice and abuse. This im- 
balance originates partly in the medieval formulations of the Shari‘a law 
of divorce but is further aggravated by the prevalence in Afghanistan of 
administrative and judicial practices which often lead to blatant injustice 
and fail to prevent abuse by the husband of his power of unilateral 
divorce. In the field of divorce law Afghanistan has traditionally applied 
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not only the most restrictive of all schools of ShariS‘a law on divorce, 
namely the Hanafi school, but also adopted an inflexible attitude to the 
enforcement of some aspects of the Hanafi law, such as divorce by 
mutual agreement known as khul‘ and mubara’a, which is advantageous to 
the wife. Divorce by judicial decree was for the first time introduced 
under the Civil Law of 1977, which adopted in the main the traditional 
Maliki law on the subject. This law authorises the court to grant the wife 
a divorce in circumstances where her husband is afflicted by a serious ill- 
ness, fails to support her, deserts her for a prolonged period, or treats her 
with cruelty. But in normal circumstances even this law has left the hus- 
band’s unilateral power of divorce basically unchanged and open to 
abuse. A fundamental reform of the Shari‘a law of divorce is possible by 
totally departing from the existing law and directly resorting to the 
Quranic verses on the subject, which if looked at from a different angle 
facilitates a near-total equality between the rights of the spouses in 
divorce. I have attempted a fresh interpretation of a verse of the Qur’an 
concerning divorce, and while analysing the present law of divorce in 
Afghanistan, I have proposed changes which I think seem necessary and 
feasible. 


IV 


The last part of this book is devoted to major developments in the 
Judiciary of Afghanistan during the present century. The gradual 
transformation of the judiciary from a religious to a mixed system of 
courts, the introduction of a network of administrative courts, and the 
eventual reform of the judiciary under the Constitution of 1964 will be 
studied. The difficulties which such an undertaking has given rise to in 
Afghanistan and the solutions, which have been found or could be ar- 
rived at, through future law reform are not only of significance for 
Afghanistan, but concern many other Muslim countries. Afghanistan has 
lagged behind in this respect but it has a fascinating history and has ex- 
perienced eventful periods in modernisation and reform. Had these 
reforms succeeded, it would have placed Afghanistan in the forefront of 
the movement for legal modernisation in the Muslim world. Some of the 
lessons which could be learned from the Nizamnama reforms of the 1920s 
and changes which were introduced under the 1964 Constitution are of 
wider interest, but have remained relatively unpublicised. 

Judicial modernisation in Afghanistan during the present century has 
pursued two main objectives. One is to reduce the power of the religious 
leaders in the judiciary, and the other to free the courts from executive 
domination and grant them independence. The first has a longer history 
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than the second. Judicial reforms which were introduced under king 
Amanullah in the 1920s were specifically aimed at reducing the influence 
of the ulema in the judiciary by opening the judicial posts to other 
qualified candidates. The introduction of administrative courts for civil 
servants, Commercial Courts, and Reconciliation Courts led to the 
transfer of powers from the Shari‘a courts to these new tribunals. A 
number of statutes were introduced which regulated proceedings in the 
courts and imposed restrictions on the traditional powers of the gadis. 

Amanullah’s reforms were, however, short-lived and were discon- 
tinued in 1929. A general uprising of the tribal and religious forces 
against the government led to Amanullah’s abdication and the subse- 
quent cancellation of the Nizamnama reforms. Amanullah’s dramatic 
downfall and the failure of Afghanistan’s experiment in speedy moder- 
nisation have left a deep impact which determined the pace and pattern 
of reformist activity in the subsequent decades. The fear, real or im- 
aginary, of provoking a similar reaction from the conservative forces, 
thwarted the reformist zeal in Afghanistan for some time to come. Conse- 
quently, judicial modernisation faced a setback and the triumph of the 
traditionalists over the government led to the total abandonment of the 
Nizamnama reforms. 

Because of the powerful position of the religious leaders in the 
judiciary, neither the Nizamnama nor the subsequent legislation granted 
the judiciary a status independent from the executive, and progress con- 
tinued to be gradual in this area until the promulgation of a new constitu- 
tion in 1964. Unlike its predecessors this constitution devoted con- 
siderable attention to the judiciary. Indeed, one of its major 
achievements was the establishment of a Supreme Court which was pro- 
claimed, for the first time in the history of the judiciary in Afghanistan, to 
operate as an independent organ of the state with total freedom from the 
executive or any other form of interference. Among the principal aims of 
the judicial reforms introduced under this Consitution was uniformity in 
judicial practice, organisation and court procedures. These constitutional 
guidelines were later elaborated in the Law of Judicial Authority and 
Organisation 1967. Under this law, a unified system of national courts 
replaced the previous judiciary which was divided into Shari‘a courts and 
statutory courts. In order to unify the law, the 1964 Constitution set a 
precedent by defining ‘‘law’’ as ‘‘a resolution passed by both Houses and 
signed by the King’”’ (Art. 69). This was a major step designed to remove 
the chaos and confusion which had hitherto characterised judicial prac- 
tice in the country. Until then, the courts had applied statutory law side 
by side with the Shari‘a juristic manuals, a situation which had led to 
considerable diversity in legal practice and disparity in judicial decisions. 
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The post-1964 legislation also introduced significant changes concerning 
the training and employment of judicial personnel, thereby encouraging 
the admission of university graduates in judicial posts, although the 
religious leaders were also able to seek judicial employment on a limited 
basis. The most interesting aspect of these changes was, perhaps, the 
evolution of a self-reliant judicial machinery in Afghanistan which was no 
longer to depend on executive orders for the solution of the day-to-day 
juristic problems of the country and started developing its own resources 
in order to meet this challenge. Evidence suggests that the Supreme 
Court was making progress along these lines. Unfortunately, like the 
Nizamnama reforms, this process was once again forestalled in July 1973 
when Daoud abolished the Constitution and put the judiciary under ex- 
ecutive rule. Daoud’s own Constitution revived the Supreme Court in a 
somewhat modified form, but even this attempt came to an abrupt end 
with the communist coup of 1978. 
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CHAPTER ONE 


ATTEMPTS TO RETAIN ISLAM 


In studying the constitutions of Afghanistan during the present century 
two predominant factors are apparent. The constitutional process 
operates in two diverging directions, on the one hand towards initiating 
modern reform, and on the other towards preserving the religious and 
traditional values of the Afghan society. Between 1923 and 1977, four 
constitutions were promulgated in Afghanistan all of which demonstrate 
the coexistence of these two influences but vary in the degree of emphasis 
placed on either the traditional or modernist ideals. 

Whereas modernisation in Afghanistan is largely identifiable with the 
ideals of Western democracy and liberalism, tradition is dominantly 
Islamic in content with a bias, perhaps, toward tribalism. Although not 
necessarily antithetic, they have tended to acquire the characteristics of 
two opposing trends. An over-emphasis on modernisation has led to an 
over-reaction on the part of the traditionalists thus leading them to take 
excessively reactionary measures in response. 

Enacting a constitution is itself an inalienable part of the history of 
modernisation, for after all, constitutional government is a product of 
modern times. There have been six constitutions (including the 
Republican Decrees of July 1973, and the Fundamental Principles of the 
Democratic Republic of Afghanistan 1980) promulgated in Afghanistan 
spanning over 60 years. This frequent change is again reflective of a 
drive, on the part of the various Afghan regimes, in the direction of ad- 
justment to modern conditions. 

Constitutional changes have often led to the adoption of extra-Shari‘a 
laws and institutions whose integration in the socio-legal fabric of 
Afghanistan has not been free of tension. In the constitutions of 
Afghanistan, departure from the Shari‘ca principles is usually implicit, 
thus making a direct clash with the principles of Islam less visible to the 
observer. Incidents of conflict between the Shari‘a principles and the con- 
stitution tend to be in the form of an underlying tension rather than a 
direct clash. This is partly due to the sensivity of the subject and a 
deliberate effort on the part of the Afghan legislator to avoid such a clash 
of values. At times conflict between the Shari‘a and constitutional laws 
may seem obvious, yet the legislator, for reasons of political expediency, 
declines to publicly announce it. Somewhat similar to the Afghan com- 
munists, known as Khalqis and Parchamis, who have denied their 
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association with either communism or Marxism, the Afghan secularist 
reformer too has declined to be associated with the violation of the prin- 
ciples of Islam. In both cases, however, the reticence is indicative of an 
image, on the part of the Afghan leaders, that open confrontation with 
Islam, be it in the name of modernisation/reform or communism and 
socialism,! is politically inexpedient and not well-received. This reticence 
and non-committal attitude at the source makes it difficult for the 
observer to come to any conclusions without employing a measure of 
speculation. 

The first constitution of Afghanistan, promulgated in 1923 under King 
Amanullah, was formulated in a spirit of enthusiasm for modernisation 
and reform. It was expressive of Amanullah’s somewhat radical views 
which aimed at creating, in a tradition-bound society, a modern state 
governed by statutory law of dominantly secular nature. Whether this 
was realistic and in keeping with the climate of opinion at that time is 
questionable. With the benefit of hindsight and in view of the popular 
revolt which culminated in the abdication of Amanullah and the abroga- 
tion of the 1923 Constitution, one may conclude that the proponents of 
this Constitution underestimated the strength of traditionalist opinion at 
the time. Amanullah was later judged by the succeeding regime of King 
Mohammad Nadir as too radical and out of touch with the religious sen- 
timent of his people. In contrast to Amanullah, Nadir’s regime adopted a 
cautious and conservative policy right from the outset. This policy is 
reflected in the 1931 Constitution which overruled the spirit of reform 
upheld by Amanullah’s Constitution. The 1931 Constitution, introduced 
in the wake of the anarchy which followed Amanullah’s abdication is 
markedly conciliatory towards the religious establishment. King Nadir 
who came to power with the backing of the southern tribes also adopted a 
policy of rapproachement towards the tribes. The 1931 Constitution was 
in clear contrast with its predecessor in its emphasis on adherence to 
Islam in legislation and government affairs. As a result, over 60 
Nizamnamas which were introduced under Amanullah in various fields 
were abandoned altogether.’ 

This swing from one extreme to the other at the constitutional level 
undermined the possibility of reconciling the ideals of modernisation and 
tradition for the next forty years. Whereas the 1923 Constitution gave 


1 Jonathan Steele says in his report on Afghanistan: ‘‘the word ‘socialism’ is out. Presi- 
dent Karmal says he is a Moslem, not a Communist... the people, however, believe that 
the government is essentially anti-Islamic and cannot be trusted.'’ The Guardian (Man- 
chester and London), Nov. 22, 1981. 

2 A list of these Nizamnamas can be found in L. B. Poullada, Reform and Rebellion in 
Afghanistan 1919-1929, Ithaca, Cornell Univ. Press, 1973. 
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prominence to statutory legislation to direct the state activity in various 
fields, the 1931 Constitution proclaimed the classical Shari‘a as the law of 
the land. Lack of continuity and conflict in the objectives of these two 
constitutions gave rise to dissatisfaction which, in turn, stimulated the 
need for a corrective measure in the form of a new constitution to give ex- 
pression, in a more balanced way, to the modernist and conservative 
schools of thought in the country. The 1964 Constitution was long over- 
due mainly because of the lingering family loyalty on the part of King 
Nadir’s successor, his son Mohammad Zahir, who respected his father’s 
legacy by retaining the 1931 Constitution rather than bringing about 
radical changes. The young monarch who was nineteen years of age 
when he took office in 1933 was also not outstanding for his decisive 
leadership. Nevertheless, the 1964 Constitution stands out among the 
constitutions of Afghanistan in its endeavour to redress the balance by 
giving recognition to both tradionalist and modernist opinions. This 
Constitution attempted to preserve the basic tenets of Islam while also 
responding to the need for social change and democratice reform. 
Although this Constitution required adherence to the basic principles 
of Islam in the process of statutory legislation, it gave nevertheless the lat- 
ter priority over the Shari‘a law. The 1964 Constitution, in other words, 
aimed at establishing a statutory legal order in which an attempt was 
made to reconcile Islamic and modern legal and constitutional principles. 
The harmony sought between Islam and state laws was by no means easy 
to achieve. Indeed there were instances of potential conflict between the 
principles of the Shari‘a and those enunciated in the Constitution and it 
has often been doubted whether the coexistence of religious and secular 
objectives in this Constitution was at all a realistic proposition. Examples 
of the areas in which it was difficult to reconcile both schools of thought 
were in its clauses on the citizens’ equality (including the equality of 
sexes), the requirement of the principle of legality in criminal law, and 
the parallel principle which prohibited the imposition of punishments 
contradictory to human dignity. (Art. 25 and 26). In these areas, it was 
felt that the Shari‘a and the Constitution were at odds. It is arguable 
whether a decisive approach may be preferrable to compromising incom- 
patible ideals. Many would feel that the latter approach gives rise to con- 
flict whereas decisiveness is likely to yield consistent results. Having had 
the experience of rejection by the people of Amanullah’s radical ap- 
proach, and yet not wanting to take a step backward in history, the 
Afghan legislator favoured the middle ground and the Constitution of 
1964 demonstrated a conciliatory approach which would command ac- 
ceptance both by the traditionalists and the more modern elements of the 
Afghan society. As will be seen later in this section, regarding the posi- 
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tion taken toward Islam, both the Republican Decrees of July 1973, and 
the Constitution of 1977 echo the same approach which was adopted in 
the Constitution of 1964. 

It may be further added that the 1964 Constitution stands out, among 
the Constitutions of Afghanistan, for the relatively wide participation and 
consultation which was sought during its preparation. It received fairly 
wide press coverage over an eighteen-months’ period when it was 
prepared by two separate committees and approved by the Cabinet, who 
then presented it to the Loya Jirga. The chairman of the initial drafting 
committee, Sayd Shamsuddin Majruh, saw the constitutional position of 
Islam as the first of the three main issues which it was envisaged would be 
resolved in the Constitution. The other two being the socio-economic 
issue, and the position of the monarchy at the time (Magnus, 1974, p. 
56). The 1977 Constitution was prepared in almost total secrecy. In a 
number of interviews when President Daoud was asked for information 
on the work of the drafting committee (whose members remained 
unknown to the public), his uniform response was that ‘‘it will be 
democratic and progressive’’,® but he gave no further details. Rumours 
abounded for some time, but no accurate details were exposed for public 
debate. All that was public knowledge about this constitution was the fact 
that a committee existed over a period of time whose task was to draft a 
new constitution. Absence of consultation and public debate once again 
characterises the enactment of the Fundamental Principles 1980. This 
document was drafted and promulgated hastily and practically none of its 
content was made public prior to its adoption by the Revolutionary 
Council. 


SOVEREIGNTY IN ISLAM 


For an adequate discussion of Islam in the constitutions of Afghanistan 
it seems necessary to clarify the position in Shari‘a law on sovereignty 
and legislation. The main question which arises is whether Islam 
recognises a sovereign state, and whether the state in Islam is vested with 
the authority to legislate. Sovereignty primarily signifies ultimate 
authority above the legal and political system itself, an authority which 
carries its own justification beyond which there is no moral appeal. 
Sovereignty, in other words, is the independent authority to establish 
values, rights and obligations (Kerr, 1966, p. 4). Political scientists agree 
that sovereignty is the connecting force which binds the elemental forces 
existing in the state; it may lie in one person or a group and may be in- 


* ‘President Daoud Speaks to the Editor of Statesmen’’, The Kabul Times, May 2, 
1974, 
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visible, but it must exist otherwise the state would disintegrate. It is the 
sovereign power which keeps all the organs of the state together, if 
necessary by force (Sherwani, 1972, p. 265). There exists, however, some 
dispute as to whether the whole concept of sovereignty is a political myth; 
that no sovereign can operate in a vacuum and that every legislator is 
restricted by a variety of considerations, be it the conditions of society or 
relations with other sovereign states (Mutawalli, 1974, p. 185). 

There are mainly two views on sovereignty in Islam, one is that 
sovereignty belongs to God, and the other that it belongs to the ummah or 
the Muslim community. The classical theories of caliphate and 
jurisprudence in Islam maintain that rights and obligations are de- 
termined and revealed by God and therefore He is the ultimate 
sovereign. 

The main authority for the classical view on the absolute sovereignty of 
God comes from the Qur’an which has numerous verses on the absolute 
power of God: He is the lord of the universe who confers kingship and 
honour to whoever He pleases and takes it away from whoever He 
wishes; He alone is the possessor of power over all things (3: 25). He is 
the source and fount of all authority (23: 88). To God belongs the ex- 
clusive power of judgment (Aukm) and man is ordered to obey Him (12: 
40). There is thus ample authority in the Qur’an to warrant the conclu- 
sion that absolute sovereignty belongs to God and God alone. Mawdtdi 
even excludes the Prophet from sovereign authority as he too is enjoined 
in the Qur’an to obey God’s will (1975, p. 67). 

It is, however, obvious that God does not exercise His authority direct- 
ly in human affairs but delegates it to human beings. The whole concept 
of the supremacy of God and the vicegerency of man, as founded in the 
Quran, rests on the idea that God exercises His power through human 
agency. The Qur’an affirms that ‘‘God has promised those of you who 
believe and do good deeds that He will surely make them rulers in the 
earth,’ (24: 55) Abdur Rahim has drawn the conclusion that God has 
delegated to the people power of legislation and absolute control over the 
administration of their affairs. He points out that the Shari‘a ‘‘does not 
admit of the sovereign power being dissociated from the people however 
they might choose to exercise it.’’ (1911, p. 60) 

The view that sovereignty belongs to the uwmmah finds further support 
in the Qur’an, and the sunnah. The well-known Qur’anic verse (4: 59) 
which commands obedience to God, His Prophet, and those who are in 
charge of affairs (?u/a°/-amr) implies sovereignty to the leaders of the com- 
munity, the so-called ah al-hall wat-‘agd, those who loosen and bind, or 
better phrased, those who dissolve and resolve. Further more the Qur?an 
prescribes consultation (shtra) with the members of the community as a 
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principle of government. According to another Shari‘a principle, the im- 
am or the head of state is accountable to the community. Both these prin- 
ciples imply that the ummah is the source of sovereignty, and the Imam 
exercises this sovereignty in his capacity as a representative (wakil). The 
ummah is not bound to obey the imam if he falls in sin, and if need be, the 
ummah is entitled to depose him (Laylah, 1963, p. 434). The Tradition 
which proclaims that ‘‘my ummah will not agree upon error’’ is also 
quoted in support of the sovereignty of the people as it implies that 
whatever the ummah agrees upon will be authoritative. Indeed, the con- 
sensus or yma‘ of the ummah is an established source of law in Islamic 
jurisprudence, which derives its authority mainly from this Tradition. To 
support this view, it is affirmed that many verses of the Qur‘an such as 
those beginning with the phrase ‘‘oh you who believe’’ are addressed 
directly to the community of believers. Accordingly, the enforcement of 
the Shari‘a is the responsibility of the ummah, which the latter, in turn, 
entrust to the imam (Zaydan, 1970, p. 25). 

In his book Al-kAidafa awl-1mama al-‘uzma, Rashid Rida elaborates the 
idea of ‘‘community sovereignty’’ by laying emphasis on the role which 
consultation, and bay‘ah (lit. homage) play in the election of the imam. 
Rida points out that it is not the selection of a candidate by the aAl al-hall 
wal-Sagd which concludes the contract of imamate, but the ratification of 
that selection by the community through day‘a. Rida argues that the aAl 
al-hall wal ‘Saqd are the legitimate representatives of the community, 
thereby establishing an identity between them and the community as a 
whole. He then concludes that since the bay‘a takes place after consulta- 
tion when the representatives of the community have made their choice, 
it is an elective process (Cairo, 1923, p. 30ff). 

It is one thing to say that the ummah is the source of sovereignty, and 
quite another to describe the attributes of this sovereignty. It seems ob- 
vious that the sovereignty of the ummah is not absolute inasmuch as the 
ummah is bound to implement the Shari‘a. In this capacity, as Zaydan 
aptly puts it, the sovereignty of the wmmah is an executive sovereignty 
which is to execute the definitive injunctions of the Shart‘a . The ummah is 
not empowered either to contradict these, or to bring a new Sharv‘a in its 
place (ibid, p. 28). 

Thus it appears that the two views on sovereignty have one feature in 
common, which is that both must recognise the supremacy of the Shari‘a. 
The sovereignty of God is materially manifested in the acceptance of His 
law, the Shari‘a. The functional or executive sovereignty of the ummah is 
less than absolute primarily because in its capacity as the vicegerent of 
Allah, the ummah is obligated to enforce His injunctions embodied in the 
Shari‘a. 
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Turning to the question of whether human legislation is permissible in 
Islam, it would firstly seem relevant to define the Shar?‘a in more specific 
terms. Mawdtdi comments that the Shari‘a, or the ‘‘supreme law’’ as he 
put it, has reached us in two forms, namely the Qur’an which embodies 
word for word the instruction and commandments of God, and the ideal 
conduct of the Prophet, that is the swnnah which clarifies and explains the 
meanings of the Qur’an. The sunnah in conjunction with the Qur?an con- 
stitutes what is called the ‘‘Shari‘a’’ (1975, p. 69). Asad, on the other 
hand, more accurately, narrows down the Shari‘a to the definite or- 
dinances of the Qur’an and the sunnah which are exposed in positive legal 
terms, known as the nusds. It is the nusus of the Qur’an and the sunnah which 
constitutes the real eternal Shari‘a. The far larger area of things and ac- 
tivities which the law-giver has left unspecified must be regarded as 
allowable or mubah (1961, p. 13). 

Having defined the Shari‘a, Mawdudi goes on to say that Islam does 
not exclude human legislation; it only limits its scope and guides it along 
the right lines. Human legislation may consist of 1) the interpretation of 
the Shari‘a to determine exactly what the Shari‘a is and how it will be 
translated into practice; 2) analogy and inference whereby the legislator 
may extend the Shari‘a injunctions to matters where analogical extension 
of a principle presents a correct solution; and 3) independent legislation 
which apples to areas on which the Sharv‘a is silent. Legislation must in 
all cases be in consonance with the principles of the Shari‘a. This 
qualification is founded in the Qur?an that ‘‘Those who do not judge by 
what God has revealed are indeed evil-doers.’’ (5: 44) Asad concludes 
that the Islamic identity of the state must be determined by this criterion: 
‘“‘No state can be deemed genuinely Islamic unless its constitution con- 
tains an enactment that the laws of the Sharia concerning matters of 
public concern shall form the inviolable basis of all state legislation.”’ 
(ibid. p. 34) In another verse, the Qur’an declares: ‘‘Wherever God and 
His apostle have decided on a matter, it is not for a faithful man or 
woman to follow another course of his or her own choice.’’ (33: 66) 

Explicit proclamations concerning sovereignty occur in some modern 
constitutions. The Constitution of Pakistan 1956 and 1973 which is cur- 
rently in force, expressly proclaim in their preambles that ‘‘sovereignty 
over the entire Universe belongs to Almighty Allah alone.’’ The Iranian 
Constitution of 1979 also proclaims ‘‘the exclusive sovereignty of God”’ 
as a foundation of the Islamic republic of Iran (Art. 2). Afghanistan, on 
the other hand, was declared in the 1964 Constitution to be ‘‘a Constitu- 
tional Monarchy; an independent, unitary and_ indivisible state. 
Sovereignty in Afghanistan belongs to the nation.’’ (Art. 1) The Afghan 
nation is composed of all those individuals who possess the citizenship of 
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the state of Afghanistan in accordance with the provisions of the law (Art. 
1). The concept of Islamic ummah thus finds little support in either this or 
any other constitution of Afghanistan in this century, all of which 
prescribe to the modern concept of a nation-state. Having identified the 
locus of sovereignty in the nation, the Constitution further proclaimed 
that ‘‘the king personifies sovereignty in Afghanistan’’, he is the patron 
of religion, the guardian of independence and territorial integrity of 
Afghanistan, the custodian of its constitution and the centre of national 
unity (Art. 6). 

The Constitution of 1977 adopts a similar stance on these points: 
‘‘Sovereignty in Afghanistan belongs to the people.’’ (Art. 21) Although 
it contains no explicit clause on the personification of sovereignty, it is 
probable that by proclaiming the Loya Jirga as ‘‘the highest manifesta- 
tion of the will and power of the people in Afghanistan’’ (Art. 65), this 
Constitution vests sovereignty in the Loya Jirga. This is further substan- 
tiated by the provision which empowers the Loya Jirga to elect the head 
of state by a two-thirds majority after his nomination by the National 
Assembly (Art. 76), and by vesting the Loya Jirga with powers to remove 
the President from office in the event he is found guilty of high treason 
(Art. 87). This Constitution has consequently departed from the notion 
of personifying sovereignty in an individual in favour of institutionalising 
sovereignty in a representative body, the Loya Jirga. 

The first two constitutions of Afghanistan are, on the other hand, silent 
on the subject and make no explicit reference to sovereignty. Similarly, 
the word ummah does not occur in either, although the Islamic identity of 
Afghanistan is explicitly articulated in both. The state power in the 1923 
Constitution—and in the 1931 Constitution—is quite definitely vested in 
the person of the monarch, and next to him in the executive branch of the 
government. Popular democracy and the idea of representative govern- 
ment is not prominent in these constitutions to allow any inference of 
identifying the locus of sovereignty in the people. 

The 1923 Constitution is on the whole less religiously oriented. There 
is a clear tendency in this Constitution in the direction of modernising 
law and government on the basis of statutory legislation, which was, for 
the first time, given explicit recognition to operate alongside the Shari‘a. 
The supremacy of Shari‘a law which had hitherto remained unchalleng- 
ed is no longer upheld. This is borne out by the provision that ‘‘None of 
the articles of this constitution may be cancelled or suspended for 
whatever reason or cause.’’ (Art. 69—an English translation of this con- 
stitution appears in Poullada, 1973, appendix A). A possible conflict be- 
tween the constitution and the Shari‘a would thus be resolved in favour 
of the former. Furthermore, unlike the subsequent constitutions which 
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declared repugnancy to the principles of Islam unconstitutional, the 1923 
Constitution did not contain a comparable provision of this kind. 

Considering the numerous substantive references to Islam in the 1931 
Constitution, it would appear that this Constitution upheld the 
supremacy of Shari‘a law of the Hanafi school as the authoritative law of 
the land. Adherence to the principles of Islam in the various fields of 
government is articulated in at least 18 of the 110 articles of this Constitu- 
tion. It will also be noticed that whenever references are made both to 
Shari‘a law and statutory rules, the former usually occurs first. For in- 
stance, in his oath of office, the king is to pledge before the National 
Council that ‘‘I swear by Almighty God and the sacred Koran... to rule 
according to the ShariSat of Muhammad (peace be upon him) and the 
fundamental rules of the country.’’ (Art. 6) The next article spells out the 
powers of the king which included ‘‘protecting and implementing the 
Shari‘at and civil laws.’’ (Art. 7) Private property was to be protected 
‘“‘according to the Sahri‘at and special codes.’’ (Art. 15) Similarly, no 
one was to enter a private residence ‘‘without an order under Shari‘at 
law or the law of the land.’’ (Art. 16) It is of interest that in its section on 
the judiciary, all references are made exclusively to the Shari‘a. The 
courts of justice were thus to adjudicate ‘‘general suits under Shari‘at 
law.”’ (Art. 87) They were not to delay adjudication ‘‘of cases except as 
provided by Shari‘at law.’’ (Art. 92) It may thus be concluded that the 
1931 Constitution upheld the classical Islamic doctrine that sovereignty 
belongs to Allah. The absence of an explicit declaration in this case is 
perhaps not of great significance. Even when a constitution formally 
subscribes to the Islamic notion of sovereignty, the question still remains 
whether or not it has been translated into material guidelines for law and 
government. This aspect of sovereignty in Islam is perhaps even more 
important than a formal declaration, which is sometimes made for 
reasons of political expediency and is not necessarily designed to be im- 
plemented. 


THE STATE RELIGION 


Islam has been the religion of the vast majority of Afghans for centuries 
and has profoundly influenced the personal and social life of the people. 
This has been recognised in four constitutions all prior to 1980, which 
proclaimed Islam as the ‘‘sacred religion of Afghanistan’’. The first three 
constitutions added the proviso that ‘‘religious rites performed by the 
State shall be in accordance with the provisions of the Hanafi doctrine.”’ 
(Art. 2, Constitution of 1923; Art. 1, Constitution of 1931; and Art. 2, 
Constitution of 1964) The 1977 Constitution merely proclaimed that 
“the religion of Afghanistan is the sacred religion of Islam’’ (Art. 22) and 


Kamali - 978-90-04-49290-5 
Downloaded from Brill.com 10/12/2024 11:32:01AM 
via Wikimedia 


28 ISLAM IN THE CONSTITUTIONS 


omitted a specific reference to the Hanafi doctrine in this context. With 
minor variations, all these documents granted the non-Muslim citizens 


6c 


freedom to perform their religious rituals ‘‘within the limits determined 
by law for public decency and peace.’’ 

Constitutional references to Islam on the whole relate to two general 
themes. One is the question of adopting a particular school (madhhab) of 
Islam as the official doctrine, which discriminates against the followers of 
the other schools of Islam particularly the Shi‘is. Constitutional reference 
to a particular madhhab also affects the status of non-Muslim minorities. 
The second and still related theme is the constitutional position of the 
Shari‘a, or a particular school thereof, vis-a-vis the state laws. To single 
out the Hanafi doctrine, to the exclusion of the other legal schools, raises 
the question as to whether the constitution takes a parochial view of 
Islam, thereby upholding the much criticised tradition of taglid, or im- 
itating one particular school which may deny the jurist or the judge 
recourse to a variant but preferable doctrine of another school. These 
were among the main reservations which led to the omission of a specific 
reference to Hanafi doctrine in article 22 of the 1977 constitution. 

To review the historical background, it will be noticed that the 1923 
Constitution, in its original version, that is before it was amended in 
1924, was probably the most liberal in both these areas. References to 
Islam in this constitution were broad enough to offer necessary flexibility 
concerning both the position of the religious groups, and the interests of 
law and justice in the country. Two articles of this constitution relating to 
the official religion read: 


The religion of Afghanistan is the sacred religion of Islam. Followers of 
other religions such as Jews and Hindus residing in Afghanistan are entitled 
to full protection by the State provided they do not disturb the public 
peace.’ (Art. 2); and ‘‘All subjects of Afghanistan are endowed with per- 
sonal] liberty and are prohibited from encroaching on the liberty of others.”’ 
(Art. 9) 


Both of these articles aroused criticism on the part of the religious 
leaders and were consequently amended by the Loya Jirga of 1924. As 
noted by one observer, immediately preceding this development was the 
eruption of a rebellion in the Mangal tribe in 1924, which had religious 
backing by the mullahs who sided with the rebels. Amanullah tried to 
negotiate with the tribal mullahs and sent a delegation of religious 
scholars to the region but no agreement was reached. On returning to 
Kabul, however, Amanullah’s delegates recommended certain amend- 
ments to the constitution and some other laws (Poullada, 1973, p. 290). 
Amanullah convened the Loyal Jirga of 1924 in the hope of rallying sup- 
port for his programmes. 
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To go further back, it will be noted that the 1923 constitution marked a 
departure from the old custom which required Hindus and Jews to wear 
distinctive clothing and headdress. Amanullah’s predecessor, Amir 
Habibullah, issued a decree which required the Hindus, in addition to 
the payment of polltax (jzzya) to wear yellow turbans. A convert to Islam, 
under the same decree was to be paid 300 to 600 rupees and a suit of 
clothes as a premium by the government (Ghubar, 1967, p. 699). 
Against this, Amanullah issued an ordinance (May 1920) which 
abolished both the practice of compulsory clothing and the special tax for 
non-Muslim minorities including their hitherto outstanding sums of 
pizya. 
The religious leaders of the 1924 Loya Jirga urged that article (2) of the 
Constitution should be amended to declare the Hanafi rite as the official 
religion of Afghanistan. They also insisted that the restrictions on non- 
Muslim groups as maintained under the previous Amir should be 
reinstated. 
The religious leaders argued that adoption of the Hanafi rite after ‘‘the 
religion of Islam’’ would be desirable insofar as it excludes other unor- 
thodox variations of Islam. This would also, they argued, prevent the 
spread of the heretic sect of Qadyani in Afghanistan. They further argued 
that just as the Constitution of Iran has made a reference to the Shi‘a 
school, in a similar fashion, a reference should be incorporated to the 
Hanafi school in the Afghan Constitution. An additional proposition put 
forward was that the phrase ‘‘sunna wa jama‘a’’ should be added so that 
the Hanafi rite is confined to that version which is approved in the tradi- 
tion of the Prophet and the consensus of the traditional jurists (Maulawi 
Fad] Rabi, M. Bashir, Faid Mohammad etc., in Roydad-e Loya Jirga 
1303/1924, p. 149ff). Amanulah emphasised that adopting such restric- 
tive terms in the constitution, as proposed by the religious leaders, would 
undermine national unity, and would offend the non-Muslim minorities: 
We ought not to take back the consideration we have shown to the religious 
minorities. Adding these restrictions would in reality oppose the sense of 
unity and cooperation between the Muslims and non-Muslims. For the 
religious minorities of Afghanistan, like other citizens, respect and defend 
the Afghan national honour. In addition, a considerable proportion of the 
people of Afghanistan are Shi‘a Muslims. What will we say to them? Ad- 
ding the suggested term ‘‘sunna wa jama‘a’’ would seem particularly ex- 
clusive and sectarian. In my opinion a provision which would extend pro- 
tection to long-standing rites (madhahib) such as Shi‘a would be sufficient 
(Roydad, p. 150). 

Notwithstanding Amanullah’s more tolerant suggestions, the religious 

leaders insisted on their demands. Consequently, article two was amend- 

ed to read: ‘‘The religion of Afghanistan is the sacred religion of Islam, 
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and its official religious rite is that of the sublime Hanafi. Hindus and 
Jews must pay the poll tax and wear distinctive clothing.’’ An amend- 
ment was also passed to article nine by adding to it: ‘‘Afghan subjects are 
bound by the religious rite and political institutions of Afghanistan.”’ 

The second theme of constitutional references to Islam concerns the 
position of Shari‘a vis-a-vis statutory law. Unlike the subsequent con- 
stitutions which specifically required the courts to apply the Hanafi law, 
the 1923 constitution did not confine judicial practice to a particular 
school of Islam. In this Constitution the references which relate to 
judicial practice are made to Islamic law in general and not to a par- 
ticular school thereof. Article 21 for example provided that ‘‘In the courts 
of justice all disputes and cases will be decided in accordance with the 
principles of Shari‘a and of general civil and criminal laws.’’ Similarly, 
no one, under this Constitution, ‘‘may be arrested or punished in the 
absence of orders passed under the Shari‘a or state law.’’ (Art. 10) 
Regarding the observance of Islamic principles in legislation, the 1923 
Constitution made the proviso that ‘‘In the process of legislation, re- 
quirements of the laws of Shari‘a will be given careful consideration.”’ 
(Art. 72) On the same point, the 1931 Constitution stipulated ‘‘Measures 
passed by the National Council (Lower House) shall not contravene the 
canons of the religion of Islam.’’ (Art. 65) Thus the legislature is only 
bound by the principles of Islam in general and not by any particular 
school thereof. This position, namely to confine judicial practice to 
Hanafi law, and legislation to the observance of the general principles of 
Islam has been upheld in the subsequent Constitutions of 1964 and 1977 
(for further discussion see section on Hanafi fiqgh below at p. 231). 

In consonance with the Shari‘a principle which requires the head of 
state to be a Muslim, the constitutions of Afghanistan have reserved this 
office for Muslims only. All the constitutions prior to 1980 proclaimed the 
head of state as the patron of religion and protector of its basic principles 
(Art. 7, of the 1964, and Art. 77 of the 1977 constitutions respectively). 
The 1964 Constitution further required the king to be a follower of the 
Hanafi doctrine. Amanullah’s constitution proclaimed the king as ‘‘the 
servant and the protector of the true religion of [slam’’, and the king was 
assigned ‘‘the duty to protect the state law and the Shari‘a.’’ (Art. 5 and 
7) The Constitution of 1931 went further by laying down the condition 
which made only Muslims eligible for appointment as government 
Ministers (Art. 75). This provision merely reflected the factual state of af- 
fairs in the country as there has never been a non-Muslim in a Cabinet 
post during the present century. It may therefore be seen as a symbolic 
affirmation of the classical theory of government in Islam which requires 
key government posts to be entrusted to Muslims only. It is of interest to 
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note that thirty six years later, the Constitution of 1977 introduced a pro- 
vision which made only Afghan nationals, whether Muslims or other- 
wise, eligible for Cabinet posts (Art. 89). Once again, this provision is 
purely symbolic in the sense that at no time has there been a non-Afghan 
in the Cabinet rank. 

The role of the head of state as the patron of the faith has been given 
prominence in the oath of office which is prescribed in all of the four con- 
stitutions (Art. 4 of the 1923; Art. 6 of the 1931, and Art. 15 of the 1964 
constitutions respectively). Under the Constitution of 1977, for example, 
the President in his oath of office was to affirm before the Loya Jirga that 
‘IT swear by the name of God Almighty that I shall protect the principles 
of the sacred religion of Islam.’’ (Art. 80) To ensure continuity in the 
constitutional status of Islam, both the 1964 and 1977 constitutions pro- 
vided that ‘‘adherence to the basic principles of Islam... shall not be sub- 
ject to any amendment.”’ (Art. 120 and 121 respectively) The provisional 
constitution of 1980 contains no comparable provisions on these points. 
The head of state is neither proclaimed as the patron of the faith nor is he 
required to take an oath of office to affirm his allegiance to Islam. And he 
is not required to be a follower of any religion in particular. Similarly, 
this document does not provide for a repugnancy clause. As a result, 
principles of Islam need not be observed in statutory legislation. The first 
three constitutions of Afghanistan required the name of the head of state 
to be mentioned in the Friday sermon of khutba (Art. 7 of the 1923; Art. 7 
of the 1931 and Art. 11 of the 1964 constitutions respectively). The 1977 
Constitution makes no reference to the khutba, a silence which is, 
however, not indicative of any change in the precedent. For the éhutba’ is 
a well-established religious rite and its observance is, in all probability, 
imphed in the proclamation of Islam as the state religion in this constitu- 
tion. The provisional constitution of 1980 does not mention the Friday 
khutba either, but this silence is not one of implicit corroboration as this 
document does not provide the necessary context from which to infer 
such a conclusion. 

The Islamic identity of Afghanistan has also found a symbolic expres- 
sion in the constitutional clauses concerning the composition of the na- 
tional flag. The flag emblem incorporated the green colour, traditionally 
associated with Islam, an open book (i.e., the Qur?an), the pulpit (mzn- 
bar), and the arch (mihrab)> which are the symbols of the mosque (Art. 4 of 


* The 1964 constitution defined the kAutba as ‘‘an address delivered as a religious rite 
specified in the Islamic religion.”’ (Art. 11) 

° The mihrab is the place where the prayer leader stands to lead the congregational 
prayers, and the minbar is usually placed beside the mzhrab. 
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the 1931; Art. 4 of the 1964, and Art. 24 of the 1977 constitutions respec- 
tively). This traditional flag was replaced soon after the communist 
takeover in 1978 by a red flag which was modelled on those of the Soviet 
republics. The green colour, the arch and the pulpit were eliminated in 
the new flag. Because of this dramatic change in the symbolic expression 
of loyalty to Islam, the red flag was everywhere seen as a clear sign of the 
communist identity of the regime, which had hitherto retained a show of 
respect for the religious tradition. The hoisting of the red flag which was 
accompanted by official ceremonies and fanfare in the capital and pro- 
vinces invoked wide popular protest throughout the country especially by 
the religious leaders. President Taraki himself, however, flatly denied 
that either his regime or the ruling party were communists or even 
Marxist-oriented, ‘‘a claim which was patently unfounded.’’ (Agwani, 
1981, p. 5) He claimed that the Afghan revolution was a national 
democratic revolution which was totally indigenous and unparalleled in 
the region. In his first press conference on May seventh, Taraki 
characterised the new regime as reformist, constructive and tolerant of 
Islam. Taraki’s conciliatory gestures such as attendance at Friday con- 
gregational prayers, and assurances that his government’s policies will be 
consistent with Islamic principles, however, failed to silence the opposi- 
tion. Sweeping land reforms, and the introduction of new curricula for 
education, and Russian as the required foreign language in place of 
English, further alienated popular sentiments. 

By the summer of 1979, instead of merely asserting that they respected 
Islam, the PDP leaders now declared the government’s measures to be 
fully in accordance with the requirements of Islamic law (Male, 1982, p. 
177). On government’s instructions, the Jam‘iyat al-ulama, a council of 
senior religious leaders loyal to the government issued a fatwa to the effect 
that the PDP was governing in accordance with Islam, and obedience to 
the government was therefore a religious obligation of all Muslims (Kabul 
Times, August 15, 1979). Taraki’s successor (and one who is linked with 
his assissination), Amin, lost no time in having his election as Secretary- 
General of the PDP and President of the Revolutionary Council endorsed 
by the religious establishment in a statement published by the Jam‘iyat 
al-ulama on September 20. The following day, a number of ulema of 
Kabul were reported to have endorsed the Jam‘iyat al-ulama statement 
and called for obedience to Amin who is ‘‘a Muslim and born in a 
religious Muslim family.’’ (Kabul Times, September 27) Government 
efforts to placate the religious opposition were intensified under President 
Karmal who returned to Kabul in late December 1979 with an assign- 
ment from the Soviets to persuade the people of Afghanistan to reduce 
their hostility to the Marxist regime. Karmal proclaimed that his regime 
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was not anti-Islamic and made a particular effort to convince the people 
that the new government is dedicated to the ideals of Islam. Karmal 
began to issue government proclamations in the name of Allah, and was 
seen on television kneeling in prayers in the mosque and embracing the 
mullahs (Nayar, 1981, p. 150). Karmal tried to win popular acceptance 
by including non-Marxists at the top level government posts, by freeing 
political prisoners held by Amin, by revoking or delaying the land and 
marriage reforms declared by his predecessors, by promising to protect 
private property, and by inviting the Afghan refugees to return to their 
homes (N. Newell, 1981, p. 121). The provisional constitution of 1980, 
which was introduced by the Karmal regime, was formulated at a time 
when the communist regime was trying to placate the rapidly growing 
opposition. Consequently the red flag was abandoned and the provisional 
constitution adopted a new flag in which the three colours of the tradi- 
tional flag, including the green, were restored. The provisional constitu- 
tion, however, added a new symbol to the emblem of the flag,® a wheel 
and a five-tipped red star which is placed in the upper part of the flag 
(Art. 63 to 65). Meanwhile the red flag has been retained as the official 
flag of the People’s Democratic Party (Poulos, 1980 p. 82). 

The FP 1980 refers to Islam on several occasions, but all the references 
are, on the whole, non-committal, oblique and shrouded within texts 
covering various other topics, thereby diluting the impact of the reference 
to Islam. Moreover, nearly every reference to Islam in this document is 
immediately followed by the phrase ‘‘as a sacred religion.’’ An example 
of this approach is the wording adopted in the preamble. While laying 
emphasis on the leading role of the party, the latter is to be guided in its 
policies by ‘‘the will of the vast masses of people, a profound and serious 
observance of national, historical, cultural and religious traditions with 
definite adherence to the principles of Islam as a sacred religion, respect 
to the Universal Declaration of Human Rights...’’ Reference to Islam is 
thus combined with a plurarity of other values which makes it difficult to 
establish which would predominate in the event of a conflict between 
them. Morevoer, Article (4) which more specifically deals with the policy 
guidelines of the PDP leaves out Islam and mainly adopts ‘‘the fun- 
damental principles of the national democratic revolution as guidelines of 
its domestic and foreign policies.”’ 

In its section on civil liberties, the FP 1980 includes, inter alia ‘‘full 
freedom of practice of Islam as a sacred religion for Moslems.’’ (Art. 29) 
This legislative language represents a new development in the sense that 


° The emblem in the new flag comprises an open book, which is however regarded to 
be, not the Quran but Das Capital. 
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it seeks to legitimise the practice of Islam for the Muslims of Afghanistan 
who constitute over 99 per cent of the population. None of the previous 
constitutions contained a comparable provision. For once Islam is 
adopted as the State religion, as was the case under the previous constitu- 
tions, guaranteeing freedom of religious practice for Muslims would 
seem superfluous. The FP 1980 which refers to the Muslims in the third 
person differs from the previous constitutions all of which spoke from an 
essentially Islamic platform. 

Having guaranteed the freedom of religion, the same Article goes on to 
qualify it by enacting that ‘‘no citizen is entitled to exploit religion for 
anti-national and anti-people propaganda or other actions counter to the 
interests of the Democratic Republic of Afghanistan.’’ A qualification 
which is broad enough to give the newly established communist state a 
free hand to choose what it considers to be anti-national and against its 
interests. 

In an attempt to subordinate the religious leaders to the objectives of 
the Saur revolution, the FP 1980 enacts that the ‘‘government will help 
the clergy and religious scholars in carrying out their patriotic activities, 
duties and obligations.’’ (Art. 5) Whereas this provision is addressed to 
individual religious leaders, a subsequent Article aims at the religious 
establishment as a whole, and creates a corporate body, a new organisa- 
tion to be known as the Religious Scholars Society whose duty is to super- 
vise the activities of the religious leaders. This Society is, in turn, put 
under the supervision of the Council of Ministers which shall ‘‘help the 
Religious Scholars Society to discharge its duties’’ (Art. 47). 

With regard to the application of the Shari‘a law in the courts, the FP 
1980, broadly speaking, maintains the position which prevailed under 
the previous constitutions by stating that: 


When assessing cases, the court applies the laws of the Democratic Republic 
of Afghanistan. In cases when the law is not clear, the courts will settle cases 
in accordance with the Shari‘a and the principle of democratic legality and 
justice (Art. 56). 


‘ 


It is, however, difficult to be precise as the phrase ‘‘when the law ts not 
clear’’ does not permit a definite conclusion. Similarly, the application of 
the Shari‘a is made conditional on the requirements of ‘‘the principle of 
democratic legality and justice.’’ (the principle of legality will be discuss- 
ed in a separate section below) Whereas the previous constitutions upheld 
the Shari‘a to apply in the absence of statutory law, the FP 1980 departs 
from this position in favour of a provision which is somewhat speculative, 
as in this case there arises a further question as to what degree of clarity 
would satisfy this criterion. 
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With regard to the constitutional status of the judiciary, it should be 
briefly pointed out here (the judiciary is treated in a separate part later) 
that the 1964 Constitution granted the judiciary an equal status to that of 
the other two organs of the state. The subsequent constitution of 1977 
generally followed this pattern. It is, however, less emphatic on the in- 
dependence of the judiciary than the 1964 Constitution. The FP 1980 in 
describing the Supreme Court as ‘‘the highest judicial organ in the 
Democratic Republic of Afghanistan’’ appeared inconsistent in that the 
Supreme Court, in turn, was placed under the direct supervision of the 
Revolutionary Council. 

Furthermore, under the FP 1980, all the court decisions ‘‘are issued in 
the name of the Democratic Republic of Afghanistan.’’ (Art. 58) This 
sets aside the long-held judicial custom that court decisions were issued in 
the name of God. It is somewhat ironical that the FP 1980 itself begins 
with the Islamic phrase ‘‘in the name of God, the beneficient, the mer- 
ciful’’, and yet requires the courts to omit this phrase which customarily 
headed the court documents. 


STATUTORY LEGISLATION 


The evolution of statutory law in Afghanistan may be divided into four 
phases of development. Phase one may be called the pre-Nizamnama 
period which refers to statutory enactments before 1919. In this period, 
statutory regulations were, on the whole, designed to form an integral 
part of the Shari‘a and no clear distinction was attempted between the 
Shari‘a and statutory enactments. An example of such administrative 
regulations was the Asas al-quddat, a guide for judges and court pro- 
ceedings, which was issued by Amir Abdur Rahman in the late 1880s, or 
the Siraj al-ahkam, a monumental work in four volumes which, on the 
whole, followed the model of the Ottomon Mujallah and consolidated the 
Hanafi law from its Arabic sources into the Afghan Persian; it was com- 
piled during the reign of Amir Habibullah in the early years of the pre- 
sent century. These enactments were largely derived from classical 
Hanafi law and were aimed at making this law easily accessable for legal 
practice in the courts. During this period the government in the main 
acted in deference to the prevailing religious opinion, which discouraged 
statutory interference with the Shart‘a. This message is tacitly com- 
municated in the titles of these enactments which were usually in Arabic, 
although the contents thereof were in the native Persian. 

Phase two is the Nizamnama period which applies to King 
Amanullah’s reign spanning over a period of ten years from 1919 to 
1929. The first constitution of Afghanistan, entitled Nizamndma-e asast, 
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was promulgated in 1923 and formally authorised the enactment of 
Nizamnamas in various fields of government affairs. The term 
‘‘Nizamnama’’ which may be translated as a code of written regulations 
implied that these rules were in a subordinate position to those of the 
Shari‘a law. A distinction is drawn between the statutory regulations and 
the Sharia, and a dichotomy which marks these two categories of law 
began during this period, leading to an ever widening gap over subse- 
quent years. 

The third phase may be called the Ustlnama period which begins with 
the promulgation of the Constitution of 1931, called Usulnama-e asast. 
The choice of the term ‘‘Ustlnama’’ which means a code of principles is 
reflective once again of a deliberate attempt to play down the role of 
statutory law in comparison to that of the Shari‘a, and adherence to 
traditional Hanafi law characterises this more conservative period. A 
parliament was established for the first time under the 1931 Constitution 
but parliamentary legislation, called the Ustlnamas, was few and far be- 
tween, and on the whole supplemented the Shari‘a and complied with it. 
The dichotomy between the Shari‘a law and parliamentary legislation 
nevertheless continued and widened in this period as a result of the in- 
troduction of a network of administrative courts working alongside the 
Shari‘a courts. This period comes to an end with the introduction of the 
1964 Constitution. 

The fourth phase in the growth of statutory law may be called the 
Qantn period which begins with the promulgation of the 1964 Constitu- 
tion, entitled Qanun-e asasi, and continues to date. Statutory law in this 
period bear the title “‘Qanun’’ which signifies a higher authority than 
that of the Nizadmnama, or the Ustlnama. A significant change in the 
constitution was the creation of a formal order of priority between the 
statutory and Shari‘a law, according to which statutory law had priority 
over the Shari‘a. As a result, the Shari‘a legal texts play a supplementary 
role to the statutes, and legal and judicial practice is to be primarily guid- 
ed by statutory law. The Shari‘a remains applicable only in cases where 
statutory guidance is lacking. It may be pointed out here that the order of 
priority established under the Constitution of 1964 is basically one of 
form rather than substance, which is aimed at fulfilling the requirements 
of the principle of legality, certainty and easy access to the legal text, 
rather than a deliberate departure from the Shari‘a doctrines. 

As part of an effort to develop a system of government in which public 
affairs are regulated under statutory law, all the constitutions of 
Afghanistan encouraged the growth of statutory law. Yet on a com- 
parative level, each constitution varied in the degree of emphasis and the 
prominence which they gave to statutory legislation. Each constitution, 


Kamali - 978-90-04-49290-5 
24 11:32:01AM 
via Wikimedia 


Downloaded from Brill.com 10/12/2 


ATTEMPTS TO RETAIN ISLAM 37 


on the other hand, contained provisions in the form of repugnancy 
clauses which sought to harmonise statutory law with the principles of 
Islam. 

The Constitution of 1923 encouraged statutory legislation in at least 
four ways: firstly by introducing a partly elected and partly appointed 
body of 150 members, known as Shura-e Dawlat (State Council) whose 
main duty it was to draft and introduce the Nizamnama legislation. 
Secondly it was proclaimed a duty of the courts and government offices to 
apply the Nizamnamas in general. Thirdly by enacting a specific provi- 
sion which aimed at codifying the criminal law and replacing the Shari‘a 
juristic manuals. And lastly, by assigning specific areas which were to be 
regulated under the Nizamnamas. Numerous provisions could be found 
in this constitution which named specific topics such as public taxation, 
powers and duties of the civil servants, organisation and jurisdictions of 
the courts, expropriation of private property, public education, industry, 
commerce, agriculture, and the formation of Municipalities to be govern- 
ed by the statutes. It may be added here that most of these areas were 
either not covered by Shari‘a law or the Shari‘a had merely given them 
rudimentary attention. 

A General Penal Code (Nizarinama-e Somumi-e jaza) and a series of other 
Nizamnamas were introduced between 1919 and 1923 which paved the 
way for the introduction of the constitution. With this background, the 
1923 Constitution adopted the principle of legality in criminal law by 
enacting that ‘‘no punishment may be imposed on any person except as 
provided in the General Penal Code, and the Military Penal Code 
(Nizamnama-e jaza-e Saskari).’’ (Art. 24) Similarly, the Nizamnama of 
Basic Organasations (Nizdmnama-e tashkilat-e asast) of 1923 required the 
gadis and the Shari‘a courts to issue their decisions in accordance with the 
provisions of the Nizamnamas (Art. 226). The Amaniya Guide for 
Judges, known as Tamassok al-quddat-e amaniya, should perhaps be special- 
ly mentioned. This was compiled by a group of ulema and promulgated 
by Amanullah in two parts, namely civil and criminal, in a style similar 
to that of the Ottoman Mujallah. The criminal law part consisted of 1113 
sections, and like the General Penal Code was based on Hanafi law. The 
Juristic sources utilised in the preparation of this Guide are indicated in 
brackets which appear at the end of each Article referring to the Hanafi 
texts from which they were quoted. 

There are some areas in which the Shari‘a has always dominated legal 
and judicial practice in Afghanistan. These are mainly the family law, in- 
heritance, property, contracts, and criminal law. These are also the areas 
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Justice, all disputes and cases will be decided in accordance with the prin- 
ciples of the Shari‘a and general civil and criminal laws.’’ (Art. 21) 
Against this, the influence of the Shari‘a is weak in areas such as taxa- 
tion, commercial law, constitutional and administrative law, and perhaps 
in some areas of criminal law, which are largely governed under the 
statutes. When I say that constitutional law is not Shari‘a-oriented, I 
mainly refer to the organisation and powers of the various state organs, 
civil liberties and constitutional guidelines on political democracy, 
economics and finance. This is not to say that the constitution expressly 
contradicts the Shari‘a priciples in these areas, yet constititutional 
guidelines in these areas are generally based on Western models and do 
not claim their origin in the Shari‘a doctrines. 

It may be added here that no definitive picture has yet emerged as to 
the choice of a particular constitutional model for Afghanistan. Although 
the constitutional movement of the early twentieth century in 
Afghanistan which lay in the immediate background to the 1923 Con- 
stitution was inspired by Western doctrines of liberalism and democracy, 
and continued to influence the formulation of the 1964 Constitution, the 
turn of events since 1978 and the establishment of a communist regime 
has marked a departure from this model and the onset of a particularly 
confused situation in the constitutional order of Afghanistan. The future 
remains unpredictable at present. It can, however, be safely assumed 
that in the event of realisation of political stability, Islam will remain as 
an influential factor in determining the future of the constitutional order 
in Afghanistan. 

Notwithstanding a level of tension which existed between some of the 
provisions of the 1923 Constitution and the Shari‘a doctrines, this con- 
stitution and the Nizamnama legislation, on the whole, sought a substan- 
tial harmony between the statutory and Shari‘a laws. One of the most 
controversial of the Nizamnamas which introduced important reforms in 
the Shar?‘a law of child marriage and polygamy was the Nizamnama of 
Marriage 1921. A more detailed discussion of this Nizamnama is attemp- 
ted in separate chapters on child marriage and polygamy, suffice it to 
point out here that these reforms were based on a reinterpretation of the 
relevant verses of the Qur’an, and by no means represented a departure 
from the Shari‘a. The civil and criminal laws of Afghanistan are too firm- 
ly entrenched in the Shari‘a juristic doctrines to make a substantial 
departure either advisable or practically convenient. This is an historical 
reality which is bound to remain an influential factor in determining con- 
stitutional changes which concern the administration of justice in 
Afghanistan. 
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The 1931 Constitution, which I have discussed in detail later, on the 
whole gave prominence to Shari‘a law. Among the political factors which 
influenced the formulation of this Constitution, one was the crisis which 
led to the downfall of Amanullah in 1929 and resulted in adoption of a 
more conservative approach to matters of law and religion. There is a 
greater emphasis in this constitution on the conformity of statutory law 
and of government policies to the principles of Shari‘a law. 

The 1964 Constitution sought to establish the over-riding parliamen- 
tary prerogative to legislation by enacting that ‘‘the Shura (parliament) 
legislates for organizing the affairs of the state.’’ (Art. 64) Parliament 
under this Constitution ‘‘manifests the will of the people and represents 
the whole of the nation.’”’ (Art. 41) This constitution elevated parliament 
above the executive branch of the state by enacting that ‘‘the government 
is responsible to the Wolesi Jirga.’’ (Art. 65): The latter was authorised, 
on proposal from one-third of its members, to appoint a commission of 
inquiry ‘‘to investigate and study the conduct of the Government and the 
actions of the administration.’’ (Art. 68) Indeed of all the three organs of 
the state, the legislative was the most powerful. This was the first time 
when parliament, hitherto often refered to as a rubber stamp in the hands 
of the executive, emerged as the main bastion of legal and political 
authority in the land. It may be added however that this reversal of the 
established pattern became a source of tension which marred the political 
climate of the country in the late 1960s, and eventually one of the causes 
of the failure of Afghanistan’s experiment in democracy. This was 
demonstrated in the ensuing power struggle between the executive and 
parliament which in turn contributed to the failure of both to adapt to 
their new constitutional roles. 

Another instance where Islam features in the constitutions of 
Afghanistan is in their clauses which restrict the legislature from enacting 
laws repugnant to the basic principles of Islam (Art. 65, Constitution of 
1931; Art. 64, Constitution of 1964). The 1931 Constitution is probably 
the most emphatic of all in this respect. It provided that no parliamentary 
legislation shall contravene the principles of the sacred religion of Islam. 
(Art. 65) This clause is then substantiated in detail by specific provisions 
under which legislation as well as Government policies were to refrain 
from infringing the principles of Islam in areas such as personal liberties 
(Arts. 10 and 13), public education (Art. 22), press and publication (Art. 
23), private ownership (Art. 15) and the application of punishments 
(Arts. 7, 11 and 19). Article 88 declared that suits filed in ‘‘Shari‘a courts 
are dealt with in accordance with the principles of the Hanafi doctrine’, 
and Article 91 provided that any person ‘‘may plead in court any provi- 
sion of the Shari‘a law to protect his rights.’’ Statutory law as a result 
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played a subsidiary part to that of the Shari‘a in the day-to-day ad- 
ministration of justice in the courts. Few parliamentary Acts were 
enacted during the three decades following the introduction of the 1931 
Constitution and those which were enacted were, on the whole, Shari‘a- 
oriented. Two of the major statutes of this period, enacted in the 
mid-1950s, namely the Law of Court Administration 1956 (usilnama-e 
idart mahakim) and the Law of Civil Procedure (usul-e yraat-e muhakimat) 
1957 merely sought to consolidate the Shari‘a and effect a measure of 
uniformity in judicial practice concerning trial, appeal procedures, 
evidence and jurisdiction of the courts. Statutory legislation in this 
period did not aim at codifying the Shari‘a in a systematic form, hence 
the bulk of the civil and criminal law remained unconsolidated and un- 
codified. A consolidation of the law may have been achieved in certain 
areas in order to respond to some of the urgent needs of the judiciary at the 
time. This unsystematic approach to legislation is to be found in the 
numerous provisions of the Law of Court Administration 1956 which 
adopt whole sections of the Mujallah on various topics. For example, an 
article of this law which concerns confession (zgrdr) as a means of proof 
makes the provision that ‘‘confession and its related subjects shall be 
determined in accordance with articles 1572 through to 1612 of the Mu- 
jallah al-ahkam al-Sadltya.’’ (Art. 125) The Mujallah had not been 
translated in the vernacular, although it is commonly known that many a 
competent lawyer in Afghanistan does not know Arabic beyond the most 
elementary level. This eclectic approach to legislation was mainly design- 
ed to leave the bulk of the Shari‘a intact and supplement it only in areas 
where clarification and consolidation was evidently necessary. 
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CHAPTER TWO 
PARTIAL DEPARTURES 


Juristic DicHoTromy 


The Shari‘a authorises the Ruler to define and restrict the jurisdiction 
of the courts on the basis of such criteria as he may deem fit, be it ter- 
ritorial, the nature of the subject-matter, or the identity of the litigants.’ 
A network of administrative courts such as commercial courts and civil 
servants courts began to develop alongside the Shari‘a courts in 
Afghanistan at the beginning of the present century. In order to regulate 
the affairs of these courts, a number of statutory laws were introduced as 
and when the necessity arose. An overall result of this development was 
an increasing dichotomy in the laws and judicial organisation of the 
country. This dichotomy manifested itself by the emergence of two 
categories of laws and two systems of courts, one based in the Shari‘a 
doctrines and the other in statutory law. Neither of these two actually fell 
into clearly defined categories of Shari‘a courts and statutory courts; both 
were partly Shari‘a and partly statutory. The distinction between them 
was one of degree in the sense that Judicial practice in Shari‘a courts was 
dominantly based on Shari‘a law whereas in the statutory/administrative 
courts, it was governed mainly by the statutes. In the meantime, there 
were a number of statutes which were applicable in the Shari‘a courts 
especially concerning trial procedures and court jurisdictions. The 
Shari‘a legal doctrines were also applied in statutory courts on matters 
which were not covered by the statutes. 

The division of the judiciary into two types of courts was neither 
systematic nor adequately clear at the outset. The absence of clear 
criteria and rules to define the jurisdiction of the various courts frequent- 
ly led to confusion and chaos. Whether a pecuniary dispute between 
farmers and labourers fell within the jurisdiction of the Shari‘a courts or 
commercial courts, or whether a theft of Government property fell within 
the jurisdiction of the Shari‘a courts or the public security courts (full ti- 
tle: civil servants and public security courts) became daily recurrent 
issues and conflict of jurisdiction between the two types of courts became 
a familiar feature of judicial practice in Afghanistan. In the wake of this 
rapidly expanding dichotomy and the ensuing confusion in the legal and 


si For details see E. Tyan, ‘‘Judicial Organization’’, in ed. M. Khadduri and H. 
Lebiesney, Law in the Middle East, Washington, the Middle East Institute, 1955. 
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judicial system, the Constitution of 1964 adopted measures which were 
primarily designed to unify and consolidate the law and judicial organisa- 
tion in the country. This Constitution envisaged the introduction of new 
laws whose ‘‘principal aim shall be the establishment of uniformity in 
judicial practice, organization, jurisdiction and procedures of the 
courts.’’? (Art. 104) To achieve this uniformity, the 1964 Constitution 
established an order of priority in favour of the statutory law over 
the Shari‘a, and attempted, in the meantime to remove dichotomy in 
judicial organisation by creating a system of unified national courts. 
Thus the Shart‘a courts were no longer expressly mentioned in the Con- 
stitution. Instead, Article (98) allocated judicial power to the Supreme 
Court ‘‘and other courts whose number shall be determined by law.’’ 
The establishment of a network of unified law courts was thus authorised 
by the Constitution. The order of priority between the statutory law and 
the Shari‘a was basically one of form rather than substance and was 
designed mainly to serve the purpose of juristic uniformity. For the Con- 
stitution expressly provided that ‘‘there shall be no law repugnant to the 
basic principles of the sacred religion of Islam.’’ (Art. 64) 

It would thus appear that the priority of the state law over the Shari‘a 
did not imply a departure from the Shari‘a nor did it relegate the latter 
merely to a source of moral guidance. Ralf Magnus is incorrect to suggest 
that the ‘‘solution to the religious question was made by the elevation of 
Islam to the position of a moral guide and standard but not a detailed 
legal code.’’® One has only to look at the laws which were enacted after 
the Constitution of 1964. For example, the Supreme Court, enacted the 
Guiding Rules on Criminal Affairs (gawa‘id-e marbut ba umiire-e jaza*1) of 
1971, which supplemented the Law of Criminal Proceedings (ganun-e 
wra°at-e jazat) of 1965. This latter mainly dealt with criminal procedures 
but did not treat the hitherto uncodified substantive law of crimes and the 
definition of offences. While awaiting the promulgation of the Penal Law 
(qanun-e jaza—enacted much later in 1977), as a stop-gap measure, the 
Supreme Court enacted the 1971 Rules and provided the required defini- 
tions. A detailed discussion of this document is beyond the scope of this 
work. Suffice it to point out that it merely consolidates the Shari‘a law of 
crimes into a codified form. It is, in fact, stated in the preamble to these 
Rules that based on Article (69) of the Constitution of 1964 (which pro- 
vided that in the absence of statutory law, the courts must apply the 
Hanafi law), the Supreme Court merely consolidated the Hanafi figh on 
the definition of offences. Similarly, the Civil Law (ganun-e madani) of 
1977 is one of the most extensive statutes ever enacted in Afghanistan 


8 “The Constitution of 1964’’, in L. Dupree, Afghanistan in the 1970’s, p. 36. 
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dealing with subjects such as marriage, divorce, contracts, property, torts 
etc., in the form of an exhaustive code. A detailed examination of this law 
will not be attempted here. However, it will be noted that it is entrenched 
in the Shari‘a doctrines and conforms to the basic tenets of Islam. In 
deference to the Shari‘a juristic principles, for example, this law has 
neither abolished polygamy nor has it interfered with the husband’s 
power of unilateral divorce (talaq). Both these areas have been the subject 
of considerable reform in other Muslim countries, and are among some 
of the most widely debated issues in Afghanistan with a substantial cur- 
rent of opinion in favour of their abolition. Ralf Magnus’s observation 
regarding Islam in the 1964 Constitution can find no support in Hoquaqi 
who regards legislation in Afghanistan as an extension of the figh. Accor- 
ding to Hoqugqi, the then Justice of the Supreme Court: 


The principles of figh are not abstract rules. On the contrary, they comprise 
comprehensive and dynamic regulations whose main quality is flexibility, 
which allows them to be applied under all circumstances. Therefore, legisla- 
tion is considered, in many cases, as an explanation, commentary and inter- 
pretation of the figh rules (1971, p. 3). 


The Law of Judicial Authority and Organization 1967 spelled out the 
organisation of the judiciary in detail and defined the main outline of the 
Jurisdiction of the courts. This law divided the courts into two categories: 
general courts, and special courts. Special courts were given powers 
under this law to adjudicate exclusively in areas such as taxation, ex- 
propriation, disputes arising from general and municipal elections, com- 
mercial and industrial disputes, press and smuggling offences, offences of 
government employees, juvenile, traffic and public security offences and 
disputes between the individual and the administration. The Shari‘a 
courts, on the other hand, remained as courts of general jurisdiction 
under this law as they retained their powers to adjudicate in all other 
areas which were not specifically assigned to the statutory courts. Com- 
menting on the proceedings of these courts, Hoquqi noted: 


In the religious courts, the figh rules are applied, and in the law courts, the 
law of the land is applied. When there exists no law applicable on a par- 
ticular matter, the law courts administer justice according to the principles 
of Hanafi jurisprudence. (Ibid, p. 4) 


The coexistence between Islamic jurisprudence and an expanding body 
of modern laws has become an established feature of the legal order of 
Afghanistan. This duality has also characterised legal education at Kabul 
University, and the Supreme Court programme for the training of 
judicial personnel in the late 1960s. Efforts were made during this period 
to facilitate recruitment to the judiciary of persons who possessed a bal- 
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anced education both in the Shari‘a and modern laws. In 1968 when the 
Supreme Court opened a new judicial training centre in Kabul, the main 
reason given for instituting this training programme was to redress the 
then existing imbalance in the educational background of the law 
graduates. The existing schools consisted of the secondary level religious 
schools (madrasa) and two law faculties at Kabul University, one a faculty 
of Shari‘a studies, and the other a faculty of modern legal studies. 
Whereas the graduates of the madrasas and the faculty of Shari‘a studies 
were deficient in their knowledge of modern laws, the graduates of the 
modern laws faculty had a poor knowledge of the Shari‘a (Hoquq}, ibid, 
p. 14). 

This far-reaching duality in the law and legal education of Afghanistan 
has been a source of tension and an obstacle to uniformity in legal and 
judicial practice. Judges, prosecutors, educators and private attorneys 
are ‘‘products of this duality: one group trained in the Shari‘a tradition, 
and the other graduated from a modernist higher education and neither 
fully appreciative nor comprehending of the other.’’ (Weinbaum, 1980, 
p. 39) Increasingly individuals straddle the two sectors but most legal 
specialists stand defensively on one side or the other. Judges in the 
Shari‘a courts have been reluctant to see the development of the new 
jurisdictions and have often prevented a smooth and successful operation 
of the new tribunals. 


PRINCIPLE OF LEGALITY 


This principle requires that no citizen may be accused of a crime or 
punished except in accordance with fixed, predetermined law, and that 
he must be able to ascertain beforehand how he stands with regard 
to the criminal law. The principle of legality was originally formulated in 
the French Declaration of the Rights of Man of 1789, and ever since, it 
has been regarded by most thinkers as a self-evident principle of justice. 
(Williams, 1961, p. 575) The French Constitution of 1791 as well as the 
German Penal Code of 1871 adopted this principle. More recently Arti- 
cle 11 (2) of the Universal Declaration of Human Rights which was ap- 
proved by the General Assembly of the United Nations in 1948 provided: 


No one shall be held guilty of any penal offence on account of any act or 
omission which did not constitute a penal offence at the time when it was 
committed. Nor shall a heavier penalty be imposed than the one that was 
applicable at the time the penal offence was committed. 


Both the Afghan Constitutions of 1964 and 1977 adopted the principle of 
legality by enacting that ‘‘no deed is considered a crime except by virtue 
of a law in force before its commission.’’ Both these constitutions pro- 
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hibited the imposition of any penalty ‘‘except under the provisions of the 
law that has come into effect before the commission of the offence with 
which the accused is charged.’’ Furthermore, it was enacted that ‘‘no one 
may be pursued or arrested except in accordance with the provisions of 
the law.’’ (Art. 26 and Art. 30 of 1964 and 1977 Constitutions respective- 
ly) Consequently, crimes and penalties were applicable, after these enact- 
ments, only when the act or the penalty in question was clearly defined in 
the statutory text. In the absence of statutory law, the Hanafi law was to 
apply under the express provisions of both of these constitutions (Arts. 69 
& 102 of the 1964 Constitution). But this was originally designed, which is 
implied in the wording of these provisions, as a stop-gap measure prior to 
the introduction of new civil and criminal codes to remove the need of 
relying on manuals of Shari‘a law. In actual fact, the imtended codifica- 
tion of the law did not take place until thirteen years later when a civil 
and a criminal code were introduced under President Daoud in 1977. 
The 1964 Constitution, in other words, adopted the principle of legality 
at a time when statutory law had remained underdeveloped and legal 
practice in the country was largely governed by Shari‘a law. Once the 
principle of legality was adopted under this constitution, a huge legal gap 
was suddenly brought into existence. Unfortunately, owing to the tense 
relationship between the executive and the legislative organs, the need for 
new legislation remained unfulfilled. Indeed, the legislative record of the 
four-year term of the first parliament following the 1964 Constitution 
‘‘can only be described as abysmal’’ (Poulos, 1980, p. 48). In the 
1969-70 session, for example, only one minor bill was passed (Griffiths, 
1981, p. 170). Thus the high ideals which were set by this constitution re- 
mained largely unfulfilled. It soon became evident that the constitutional 
principle of legality could not be implemented without the existence of a 
body of statutes to guide the legal practice and the on-going activities of 
the courts. 

The principle of legality forbids the retrospective enforcement of the 
penal law unless, in exceptional cases, the legislature explicitly pro- 
vides otherwise. This requirement of the principle of legality was upheld 
by both the constitutions as referred to above. To ensure that the Law is 
not applied retrospectively, the date of the enactment of a penal law must 
be clearly ascertainable so that the law is not enforced prior to this date. 

The principle of legality also requires certainty and accuracy in the 
language of the statute. The legislature is accordingly not to draw its 
statutes in such broad and general terms that almost anybody can be 
brought within them at the whim of the prosecuting authority and the 
Judge (Williams, 1961, p. 578). As pointed out above, both the 1964 and 
the 1977 constitutions upheld the Hanafi law to apply in the absence of a 
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statute to guide the court in a particular case under consideration. It 
would appear that this constitutional provision is at odds with the re- 
quirements of the principle of legality, both on grounds of accuracy in the 
legal text and the requirement that the date when the penal law is to app- 
ly must be ascertainable. Questions would be likely to arise as to whether 
the rules of Hanafi law could be ascertained as to the time of their origin, 
and whether these rules are of certain existence and sufficiently accurate 
to satisfy the constitutional principle of legality. Excepting the definite in- 
junctions of the Qur’an and the authentic sunnah which are of certain ex- 
istence and generally well-established, Hanafi law in its detail is mainly 
the work of individual jurists of different ages. In addition, there is such a 
wealth of legal literature in any one of the major schools of the Shari‘a, 
and these schools, in turn, each possess a plurality of juristic manuals, 
enriched by commentaries, glosses and supplements which do not lend 
themselves to the tests of the modern principle of legality. Diversity of 
juristic opinion in matters of detail abounds in any one of the Shari‘a 
schools. Which text and which opinion is the most authoritiative is a 
question that may be impossible to answer within the confines of the con- 
stitutional principle of legality. 

Furthermore, the application of Hanafi law gives rise to the question of 
authority which is yet again an inherent part of the principle of legality. A 
rule of the Hanafi law may be the result of an acclaimed consensus (2jma‘) 
of the jurists, or it may have been arrived at as a result of the interpreta- 
tion of the primary sources. Could such a rule be considered as a dispen- 
sation of a legislative authority? The problem with which I am concerned 
here is that by adopting the principle of legality side by side with the 
Hanafi law in an undigested form, the Afghan constitutions attempt to 
combine divergent, if not conflictual, principles of secular and religious 
origin. The principle of legality and its enforcement is basically a part of 
the larger question of a choice between the religious and secular law. 
Whereas the religious law, or at least a part thereof, claims permanent 
validity, secular law is subject to the dictates of rationality and of changing 
social conditions, hence replacing one statute by another which may be a 
complete opposite to the former and may not necessarily have a bearing 
on the moral integrity or religious propriety of the legislator. To illustrate 
some of these points, I shall give a few examples of the ambiguities and 
pressures that legal modernism has brought in its wake in Afghanistan. 

1. The doctrine of ta‘zir in Hanafi law grants the gadi wide discretion 
to order punishment in accordance with the individual circumstances of 
the case. The gad is thus authorised to penalise conduct which may fall 
short of constituting a principal offence for which a hadd penalty is 
prescribed, and yet are serious enough to warrant a penalty (see more on 
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taSzir below at page 89). Ta‘zir has been extensively applied by the 
Afghan courts. According to Ghubar, ta‘zr functioned as a “‘sharp and 
flexible tool’’ in the hands of the judges who could punish the offender as 
they pleased ‘‘to anything ranging from a mere ear-pulling to death.” 
(1967, p. 794) It would thus appear that the principle of legality as for- 
mulated in the 1964 and the 1977 constitutions would disallow this 
measure of discretion. Indeed, the principle of legality rejects ‘‘criminal 
equity as a mode of extending the law.’’ (Williams, 1961, p. 575) Yet by 
authorising the enforcement of Hanafi law in the absence of statutory 
law, the constitution in the meantime authorised the application of ¢a‘zir 
penalties. An example where the court applied ta‘zir by virtue of the 
specific provisions of the 1964 Constitution is Public Prosecutor v. Ghulam 
Muhayiddin, a case which has been reported in /s/ah daily (Kabul, Oct. 4, 
1972). In this case the Central Court of Appeal setenced the defendant 
Muhayiddin who was caught ‘‘red-handed selling four kilograms of 
hashish, per Article 102 of the Constitution to a ta‘zi7 penalty of five mon- 
ths’ imprisonment.’’ This Article of the Constitution authorised the 
courts to apply the provisions of the Hanafi law in a case under con- 
sideration on which the statutory law did not provide the necessary 
guidance. Since the statutes provided no specific penalty for the act in 
question, the court ordered a discretionary ta‘ziv penalty. 

Traffic violation is another area where éa‘zir penalties have been ap- 
plied as, in this field too, statutory law failed to provide the necessary 
guidance. The issue was raised by the Cassation Court which in an ap- 
plication to the Supreme Court requested the latter to authorise the use of 
ta‘zir penalties of imprisonment and fines for traffic offences. This request 
was granted and the matter was communicated in a Supreme Court cir- 
cular to all the courts authorizing them to order ta‘zir penalties for traffic 
violations (Qada, No. 12, 1970, p. 9). The need for such an authorization 
was, of course, only felt in the light of the constitutional principle of 
legality under the 1964 Constitution, as prior to this date, the courts 
usually applied ¢a‘zir without any need for a specific authority. 

As regards the principle of legality and the enforcement of Hanafi law, 
the 1977 Constitution replicated the preceding Constitution. The same 
problems, therefore, existed as under the 1964 Constitution. Yet neither 
of these two constitutions attempted to resolve these issues or provide 
any guidance on points where the Hanafi law and the principle of 
legality were in conflict. 

2. Article 64 of the 1964 Constitution which laid down that ‘‘there 
shall be no law repugnant to the basic principles of the sacred religion of 
Islam’’ also presented difficulties of enforcement and was essentially at 
odds with some of the other provisions of this Constitution. The difficulty 
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in the implementation of this clause arose from the ambiguity and lack of 
a precise definition to the terms ‘“‘basic principles of Islam.’’ Which are 
the basic principles of Islam as opposed to those which may be regarded 
as subsidiary? This ambiguity in the terms of the repugnancy clause 
made it capable of being used by the reformists and anti-reformists alike. 
It may be argued that the very existence of this constitutional clause en- 
couraged Shari‘a law reform, for in its absence, a total departure from 
the Shari‘a or the enactment of laws repugnant to the Shari‘a principles 
would be constitutionally possible. Having forbidden the violation of the 
Shari‘a principles, the constitution made it necessary that legal reform 
must operate within the confines of the Shari‘a or at least not to be repug- 
nant to its doctrines. In practice, however, it is doubtful whether this 
positive purpose had been achieved. During the debate on the marriage 
Bill (later Marriage Law of 1971) for example, some deputies who 
basically opposed the introduction of any legislation to interfere with the 
Shari‘a successfully used the constitutional repugnancy clause in their 
opposition to the enactment of a statutory marriageable age, and the 
abolition of child marriage. The same ultra-conservative attitude prevail- 
ed in determining the general contents of the Marriage Law of 1971. For 
this law was completely silent on the much publicly-debated subject of 
polygamy, and although it contained a few superficial provisions con- 
cerning divorce, these were totally inadequate and simply evaded some of 
the obvious issues. 

The citizens’ equality clause of the 1964 Constitution could have been 
utilised in support of the egalitarian reform of family law. Under this 
clause ‘“‘the people of Afghanistan without any discrimination or 
preference have equal rights and obligations before the law.’’ (Art. 25) 
This clause could have been invoked in order to refute the conservative 
argument which mainly expressed a sentiment and an anti-reform bias 
rather than a basic principle of the Shari‘a. For there is no mandatory 
principle in Shari‘a law either in support of child marriage or against the 
enactment of a marriageable age. The equality clause of the constitution 
was, however, ignored. When the Marriage Law 1971 came out, it was 
obvious that no significant measure was taken in the direction of equality 
of rights, nor had the equality clause of the constitution found much visi- 
ble support anywhere in this law. The conclusion to be drawn from this 
experience is that in the interest of eliminating ambiguity, the Constitu- 
tion must provide the necessary direction for law reform. In the absence 
of clear and specific constitutional measures to encourage law reform and 
lead the way to innovative juristic reconstruction, the repugnancy clause 
which merely required conformity to the principles of Islam actually 
meant the continuation of the legal status quo to the point where healthy 
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legal change was being obstructed. As a result, the traditionalist zeal suc- 
ceeded in applying and extending the negative implications of the 
repugnancy clause to almost any trivial detail of the Shari‘a. Essential 
conflict in some of the provisions of the 1964 Constitution thus enabled 
both reformist and anti-reformist forces to find support for their 
arguments. Mermon, the publicity organ of the Afghanistan Womens’ In- 
stitute, in an editorial article commented that the 1971 Marriage Law 
failed to comply with the spirit of the Constitution. In support of its view- 
point, Mermon referred to the preamble of this Constitution which pro- 
claimed its objective to be ‘‘to reorganize the national life of Afghanistan 
in accordance with the requirements of the time...to form a progressive 
society based on social cooperation and preservation of human dignity.”’ 
Mermon went on to say that the marriage Bill aroused new hopes for fami- 
ly Jaw reform. It was hoped that new legislation would offer solutions to 
the problems arising from ‘‘oppressive unilateral falags’’, registration of 
talaqg, care and custody of children, dower and maintenance, and ‘‘a 
general disregard for the human dignity of women in this country. The 
Marriage Law failed to address these problems and materialise the objec- 
tives set forth in the Constitution.’’ (No. 7 (1971), p. 2) 

3. The Law of Criminal Proceedings (gdnun-e yraat-e jaza1) of 1965 is 
silent on the Shari‘a hadd penalties. In its section on the form of penal 
sentences (Art. 395 to 447), this law deals with reformatory orders, 
custody and detention orders, fines, imprisonment, and hanging respec- 
tively. There is no reference, either under this section or in any other part 
of this law to the Shari‘a Aadd penalties such as the amputation of the 
hand for the principal offence of theft, stoning for fornication (zind) or 
lashes for shurb (drinking wine): 

The Law of Criminal] Proceeding in the main dealt with the procedural 
aspects of police investigation, trial and appeal etc., and did not address 
the substantive aspects of criminal law. When this law was introduced, 
no statutory legislation was in force to deal with the definition of offences 
and the constituent elements of specific crimes. In order to fill this gap, at 
a time when parliament was engaged in a bitter political battle with the 
executive, and a legislative impasse prevailed, the Supreme Court 
enacted the Guiding Rules on Criminal Affairs in 1971 to which a 
reference has already been made. In doing so, the Supreme Court 
justified its initiative under the constitutional provision (i.e. Art. 69) 
which upheld the Hanafi law in the absence of statutory legislation. The 
powers of the Supreme Court in enacting the Rules, therefore, could not 
go beyond the confines of the Hanafi figh. In its section on the classifica- 
tion and definition of offences, these Rules followed the Hanafi law and 
divided the offences into three main categories, namely the hadd offences, 
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gisas (lit. retaliation) and diyat (lit. bloodwit), and ta‘zir offences. Hadd of- 
fences are, for example, defined as ‘‘offences whose perpetrator is liable 
to hadd penalties in accordance with the provisions of the Shari‘a.’’ After 
defining at length the categories and subcategories of these offences, the 
Rules then proceed to enact, in Article 16 that ‘‘the execution of penalties 
shall be in accordance with the provisions of the Law of Criminal Pro- 
ceedings.’ This, in effect, brought the whole structure of penalties under 
the provisions of the Law of Criminal Proceedings, which is totally silent 
on Audud. Thus it is understood that the elements of criminal responsibili- 
ty and definition of offences are determined under the Hanafi figh, but 
the penalties for these offences may not go beyond the confines of the 
Law of Criminal Proceedings, which, as explained above, excludes the 
hadd penalty from the range of penal sentences. No further explanation is 
given as to whether this reticence which amounts to evasion from the 
Shari‘a structure of penalties is repugnant to the basic principles of Islam 
and unconstitutional. 

4. According to article 26 of the 1964 Constitution ‘‘imposing punish- 
ment incompatible with human dignity is not permissible.’’ No further 
clarification is provided as to the precise import of these terms. Hence it 
was not clear whether the Shari‘a hadd penalties for theft and zin@ would 
be considered as ‘‘incompatible with human dignity’’. Would a 
legislative departure from these penalties be justified under the 
repugnancy clause of the same constitution which expressly prohibits 
violation of Islamic principles? 

There is some authority in the Shari‘a in favour of a measure of flex- 
ibility in the enforcement of hadd penalties. Changes in this area were 
made from time to time as part of public policy. Thus in the time of the 
Prophet, the punishment for shurb was not a fixed one. The Prophet used 
to have the person flogged but stopped the flogging when he considered it 
to be a sufficient deterrent. In the time of Abu Bakr, the first caliph, the 
limit was fixed at forty lashes, but his successor, ‘Umar increased it to 
eighty lashes. It is also known that in time of drought and hunger, ‘Umar 
did not enforce the hadd penalty for theft (Mulla, 1968, p. xxix). 

The absence of a well-defined legislative policy in the 1964 Constitu- 
tion was reflected in the controversy and delay in the approval of the 
penal Bill (later Penal Law 1977). After years of committee work, the 
original draft was presented to the Cabinet in 1971, but the latter did not 
authorise its submission to parliament mainly because, in following the 
repugnancy clause of the constitution, the draft Bill virtually reproduced 
the Shari‘a law of crimes including the add penalties. Conflicting views 
on this subject were held by the traditionalists and modernists. It was ap- 
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parently the former who prevailed at the drafting stage, but the latter 
who were given recognition in the Cabinet decision. 

In the opinion of Mohammad Anwar Wahidi, President of the Central 
Court of Appeal with whom I had an informal interview in Kabul 
(September 1972), the incorporation of fadd penalties in the draft penal 
Bill was primarily a matter of principle which did not reflect any par- 
ticular zeal for their enforcement. In saying this, Wahidi referred to the 
established judicial practice in Afghanistan according to which the hadd 
penalties for theft and zind have not been enforced for some decades. In 
his opinion, this practice was likely to continue even if the penal Bill was 
passed into law without change. The courts, Wahidi added, would con- 
tinue to penalize these offences under the doctrine of ta“ir. 

Wahidi expressed this view and it seemed a likely course at the time. 
The penal Bill, however, remained in its state of abayance until 1977 
when it was passed into law by means of an executive decree of the late 
President Daoud. It now turns out that the Penal Law of 1977 departs 
from the Shari‘a Aadd penalties for theft and zina in favor of long terms of 
imprisonment for both. The modernist view thus prevailed in the final 
version of the Penal Law. It may, however, be added that departure from 
the Shari‘a hadd penalty for theft and zznd@ represents the only incidence 
where a main feature of the Shart‘a law of crimes has been set aside. As 
for the rest of this fairly extensive legislation, it generally retains the 
Shari‘a law. 


INSTABILITY SETS IN 


The 1973 coup which led to the abolition of the monarchy and the pro- 
clamation of a republican state by Mohammad Daoud did not bring any 
substantial change regarding the constitutional position of Islam in 
Afghanistan. President Daoud issued three republican decrees in July 
1973, which formed the Constitution of Afghanistan between the pro- 
clamation of the republic and the adoption of the Constitution of 1977. 
The Republican Decree No. 1 proclaimed Afghanistan to be ‘‘a 
republican state which accords with the true spirit of Islam.’’ (Art. 1) All 
the statutes which were in force at the time of the declaration of the 
republic were to remain applicable provided they did not contravene the 
republican order and the spirit of the republican decrees (Art. 7, and 17, 
Decree No. 3). In the absence of necessary guidance in the statutory law, 
the courts were to issue their decisions ‘‘in pursuance of the general] prin- 
ciples of the Hanafi figh of Islam.’’ (Art. 12, Republican Decree No. 3). 

Afghanistan’s experience in statutory legislation is, however, not one 
of consistent development and growth. Radical tendencies and ex- 
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tremism of the Right and the Left, and political instability frequently in- 
terfered with or disrupted the course of law reform. Amanullah’s experi- 
ment in modernisation and the Nizamnama legislation enacted during 
his reign may not have been free of defects, but neither did it call for a 
total abandonment and rejection. In a similar vein, the Constitution of 
1964 marked the beginning of a programme of democratic reforms which 
were brought to a premature end in 1973. The political climate in the late 
1960s was marred by the prevalence of a power struggle between the 
various organs of state under the new constitution. In a country where 
the executive branch of the state has historically dominated the other 
organs, the creation of a powerful legislature and a prestigious judiciary 
gave rise to new tensions. It was a weakness of the 1964 constitution that 
it over-emphasised the doctrine of the separation of powers and failed to 
redress this by a necessary degree of coherence and coordination between 
the three powers of the state. In addition, Zahir Shah’s reluctance to im- 
plement some of the provisions of this constitution caused public concern 
and dissatisfaction. The king lacked the qualities of an effective leader. 
He was more interested in open-air sports and cultural pursuits than in 
day to day problems of his country. In 1968 after much delay and fierce 
debate, the bill legalising political parties was passed by both Houses of 
parliament. But when the second election under the new constitution was 
called in 1969, the king had still not had the confidence to sign and pro- 
mulgate it into law (Griffiths, 1981, p. 169). The king also refused to pro- 
mulgate the Municipal Councils Act and the Provincial Councils bill 
both of which had been ratified by parliament (Dupree, 1973, p. 753). 
Zahir Shah apparently acted under the dubious assumption that partisan 
activity may lead to political mobilisation of Afghanistan’s minority 
groups and would eventually undermine national unity. 

It was the consistent policy of the Mohammadzay dynasty in 
Afghanistan to prevent non-Mohammadzays from emerging as national 
leaders. Only members of some client clans and detribalised Kabulis 
were allowed to hold high government positions next to them. Potential 
political leaders were imprisoned or eliminated in the name of national 
unity. By the time the new Constitution in 1964 attempted to liberalise 
the society, no nationally recognised leaders outside the royal family were 
in sight (Kakar, 1978, p. 207). The 1964 Constitution was the first at- 
tempt to depart from this tribalist precedent in favour of shifting the na- 
tional politics away from members of the royal family. Article 24 of this 
Constitution explicitly precluded members of the royal family from 
political leadership either in the leading government posts or in organis- 
ing political parties. There is, however, evidence to suggest that Zahir 
Shah continued the old practice. Before the promulgation of the constitu- 
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tion, the king had removed competent leaders by devising schemes 
against them, and he resorted to similar methods during the constitu- 
tional period. Members of the royal family such as General Abdul Wahi, 
the king’s son in law, and Sultan Mahmud Ghazi, a cousin of the king 
were actively continuing the royal patronage network as before (ibid. p. 
207), Within a decade the experiment in democracy had failed from lack 
of courage by the man who launched it and reluctance of the royal family 
toward the implementation of the constitution. With all its weaknesses, 
however, the 1960s’ experiment in constitutional reform could hardly be 
regarded a total failure to warrant a decisive rejection. Yet this was 
precisely what followed. Although the Republican Decrees of July 1973 
retained the essential references to Islam found in the Constitution of 
1964, this was not the case in other areas of constitutional organisation 
such as the judiciary, civil liberties, and the organisation of parliament. 
President Daoud proclaimed Afghanistan to be a republican state and de- 
nounced the 1964 Constitution as ‘‘pseudo-democratic, but the alter- 
native which he offered was outright undemocratic.’’ (Agwani, 1981, p. 
3) Upon his accession to power in July 1973, Daoud disbanded both the 
parliament and the judiciary; no parliament was in existence between 
1973 and 1977; the judiciary was put under direct executive rule and was 
merged with the Ministry of Justice. A state of confusion, insecurity and 
a chain of abortive coups followed Daoud’s coup of 1973. Security prob- 
lems became the primary preoccupation of the state, and police and the 
military became among the most active and powerful branches of govern- 
ment. In January 1977, Daoud convened a Loya Jirga to discuss and ap- 
prove a new constitution which provided for a single party system, re- 
duced the bicameral parliament into a one-chamber house, and invested 
enormous powers in Daoud as the head of state, chief executive, 
commander-in-chief of the armed forces, and leader of the sole political 
party. 

Instability and lack of continuity in the legal and constitutional order 
of Afghanistan tend to re-enforce the vital role that Islam and its Shari‘a 
play as a stabilising influence amidst conflicting changes imposed by dif- 
ferent regimes. Whereas a new regime can abolish a constitution or any 
statute which it deems unsuitable to its interests, it would be highly con- 
troversial for them to attempt to abolish the Shari‘a. The strength of the 
Shari‘a lies in the fact that it has not been created by any government. 
The history of Islamic jurisprudence is characterised by its development 
mainly through the works of individual jurists rather than governmental 
bodies and institutions. The Shari‘a therefore exists independently of 
governments and its continuity is not severely affected by political 
upheavals and changes of regimes. 
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Tribal customs are sometimes at variance with the Shari‘a, but 
generally speaking a climate of coexistence rather than confrontation 
prevails, and the mullahs often work as arbitrators, judges and teachers 
among the tribes. Islam is therefore an integral part of the tribal life and a 
readily available source of guidance to rely upon. The Shari‘a is 
moreover given a fresh emphasis at times of political crises and hostility 
between the tribes and the central government. The greater the scope 
and severity of the crisis, the greater tends to be the need for a sense of in- 
dividual identity, and an emphasis on Islam. This need has been clearly 
accentuated after the communist coup of April 1978 and the subsequent 
military occupation of Afghanistan by the Soviet Union. Islam has pro- 
vided a source of identity for the people and their much needed link with 
the past. This renewed emphasis on Islam is apparent in the composition 
of over half a dozen political parties and groups which have been organis- 
ed and currently operate among the Afghan refugees in Pakistan. All of 
these groups are pursuing their struggle against the Russians and their 
allies in Kabul from an Islamic/nationalist platform. 

The new regimes, on their part, have also taken advantage of the 
stabilising influence of Islam. It has already been pointed out that all the 
constitutions of Afghanistan express allegiance to Islam and proclaim 
the Shari‘a to be applicable either directly or in a supplementary capacity 
to the statutes. Each of the five constitutions of Afghanistan were in- 
troduced following a political upheaval or a change of leadership. In July 
1973, for example, when Daoud abolished the 1964 Constitution, he 
declared that the existing statutes as well as the Shari‘a law should re- 
main in force. The Shari‘a in this way served a functional purpose of pro- 
viding a convenient and readily available body of law which was deemed 
necessary for the maintenance of law and order. The Shari‘a has 
historically been utilised as an instrument of stability and legitimacy by 
most new regime. Having staged a military coup with the active support 
of the communists especially the Parchamites, Daoud’s coup was initially 
suspected to be a communist takeover. In order to attract public support, 
dispel suspicion and prevent opposition, the spokesmen of the new 
regime made recurrent references to Islam with the aim of reassuring the 
public of continuity in their religious and cultural heritage. This was 
amply demonstrated in the Republican Decrees of July 1973, and in turn 
also in the Constitution of 1977. For similar reasons, even the FP 1980 
pays lip service to Islam and proclaims the Shari‘a to be applicable in the 
courts in a supplementary capacity to the statutory law. As will be seen in 
the following pages, however, there is a fundamental difference between 
this and the previous constitutions in that the FP 1980 attaches greater 
prominence to Marxist doctrines. 
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‘Three prominent features of the Constitution of 1977 which attract at- 
tention are Islam, nationalism, and socialism. Whereas Islam in this con- 
stitution does not represent a new feature, nationalism and socialism 
have recieved special emphasis therein. Elements of both nationalism 
and socialism can, of course, be found in any of the previous constitu- 
tions; they are, however, elaborated into recurrent and consistent themes 
in the Constitution of 1977. Whereas Daoud’s position as a nationalist 
and his loyalty to Islam were fairly well known even before 1973, the 
socialist bias of his Constitution came as somewhat of a novelty. It was 
seen as a concession that Daoud probably had to make to his Leftist and 
Parchamite allies. 

Nationalism is emphasised in the preamble of this Constitution where 
it is stated that a basic inspiration of the Afghan people in adopting this 
Constitution was ‘‘to pay tribute to the glorious history and illustrious 
past of the people of our country and their relentless struggle as guardians 
of the national identity and independence of the homeland.’’ The Presi- 
dent of the republic, under this Constitution, had to be an Afghan na- 
tional, a Muslim and he and his wife must be born of Afghan parents 
(Art. 77). The previous constitutions of Afghanistan specified only one 
requirement: the head of state had to be a Muslim, but no reference was 
made to the nationality of his wife or of her parents. The nationalist bent 
of this Constitution is also demonstrated in the names given to, for exam- 
ple, the newly established party which was to be known as fizb-e ingelab-e 
melli (National revolutionary party), and in changing the name of the 
Afghan parliament from Wolesi Jirga (People’s Assembly) to Melli Jirga 
(National Assembly). Further, this Constitution was the first to provide 
for the establishment of the High Council of the Armed Forces (shura-e 
‘ali quwwa-e musallah) (Art. 131), a prestigious body which was presided 
over by the President himself. To ensure the full participation of this 
Council in the highest level of decision-making, the Constitution made 
this Council an integral part of the Loya Jirga (Art. 65). The military 
establishment thus acquired unprecedented prominence and prestige 
under Daoud. In a similar vein, to be eligible for appointment as a justice 
of the Supreme Court, a candidate must have aquired Afghan citizenship 
“at least ten years prior to appointment’’, and he was to be fully 
knowledgeable of the ‘‘national objectives, jurisprudence and the legal 
system of Afghanistan.’’ (Art. 107) Nationalism tended to verge on 
parochialism under the Constitution of 1977 which required nearly all 
high ranking Government officials including the President, Vice- 
Presidents, Cabinet Ministers, ranking officers of the Army and the 
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police, all officials of the Foreign Ministry and their wives (of all the 
afore-mentioned) to be Afghan nationals and born of Afghan parents 
(Art. 89, and 134). 

The Constitution of 1977 extolls the republican revolution and loyalty 
to its objectives is emphasised in at least eight of its (136) Articles. At the 
outset, the preamble adopts as an objective of this Constitution “‘the 
realization of the sacred national, social economic and cultural spira- 
tions of the revolution of 17 July 1973.’’ The preamble ends by a pledge 
that ‘‘we, the people of Afghanistan’’ have decided to build ‘‘our na- 
tional life in accordance with the objectives of the national and pro- 
gressive revolution of 17 July 1973.’’ Moreover, this Constitution 
prescribes defence of the homeland, loyalty to the objectives of the July 
revolution, protection of the interests of the homeland, and participation 
in national life as the duty of every citizen (Art. 45, and 46). No one may 
utilise the rights and liberties granted under this Constitution in a man- 
ner as to prejudice ‘‘the national independence, territorial integrity, na- 
tional unity, or the objectives of the revolution of 26 Saratan.’’ (Art. 47) 
And finally, in their oath of office, both the President and the Vice- 
Presidents are required to express allegiance to the objectives of the 
republican revolution (Art. 80, and 90). 

The circumstances which brought Daoud to power made him indebted 
to the Parcham Marxists faction which had a major hand in planning and 
carrying out the coup by infiltrating the army and air force units. The 
Parcham leaders who had little public support chose to ally wich Daoud 
in the belief that he could win public acceptance. In plotting with the Par- 
chamites, Daoud committed himself to the socialist programme and pro- 
Soviet posture of the Marxists. Daoud’s growing determination to gain 
total control, on the other hand, led to his isolation and loss of support 
with the liberals who had served under the monarchy, and the religious 
conservatives who were being persecuted under Daoud (N. Newell, 
1981, p. 48). 

The socialist bias of the Constitution of 1977 can be seen in the com- 
position of the Melli Jirga, a unicameral legislature replacing a bicameral 
parliament and composed of deputies, fifty per cent of whom had to be 
farmers and workers nominated by the party and elected for a period of 
four years (Art. 49). Unlike the previous Constitution, the Constitution 
of 1977 contains two new chapters one of which spells out the ‘‘Fun- 
damental Objectives’’ of the Constitution (chapter 1, Art. 1-12), and the 
other outlines ‘‘Economic Principles’’ (chapter 2, Art. 13-26). The first 
chapter adopted as the objectives of the republican order the creation of a 
government in which power is exercised ‘‘by the people, the majority of 
whom are farmers and workers’’; ‘‘the implementation of deep fun- 
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damental economic and social reforms’’; and ‘‘the elimination of ex- 
ploitation in all its manifestation.’’ (Art. 2, 7 and 8 respectively). The se- 
cond chapter on economic principles nationalised major sections of the 
economy including natural resources, energy, major forms of transporta- 
tion, communications, ‘‘large industries’’, banks, insurance and ar- 
chaeological and historical objects (Art. 13, 38). Similarly, the maximum 
limit of private ownership of land and agricultural property were to be 
defined by the land reform law (Art. 14). Private businesses and proper- 
ties were to be regulated by law on the basis of the principles of non- 
exploitation (Art. 15). The country’s trade was to be regulated in the in- 
terest of the majority of the people in accordance with laws based on the 
principle of guided trade (Art. 18). Taxes were to be collected on the 
basis of social justice in accordance with the provisions of the law (Art. 
19). The State was to encourage the formation of, and protect, productive 
and consumer cooperatives for the benefit of the majority (Art. 16). 
Daoud’s Constitution was a step in the direction which was later to 
become the dominant theme of the FP 1980. The main difference be- 
tween Daoud’s Constitution and its successor lies in the fact that the 
former incorporated socialist doctrines while retaining its basically 
Islamic and nationalist character, whereas the latter did not seek this 
form of compromise and set the scene for a clash between the ideals of 
Marxism and Islam. 
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CHAPTER THREE 


LIP SERVICE TO ISLAM 


MARXISM AND REVOLUTION 


Despite the dramatic rise of the Marxists to power in April 1978, 
Marxism has a short history in Afghanistan. The Khalq (masses) party 
(Jam‘tyat-e dimokratik-e Khalg-e Afghanistan) was founded in 1965 at a 
clandestine meeting which was held in the residence of Nur Mohammad 
Taraki in Kabul. Only thirty persons were reported present; Taraki 
became its secretary general; and its central committee included among 
others, Babrak Karmal, and Hafizullah Amin (Nayar. p. 101). In the 
1965 elections for the Wolesi Jirga (Lower House), all three were can- 
didates but only Karmal was elected. Taraki, a self-taught man of pea- 
sant stock, a novelist and revolutionary, had by the early 1960s begun to 
convert young students to a pro-Soviet Marxist ideology. Karmal, the 
son of an army general, and a lawyer with a flair for the dramatic, owed 
his election success partly to his moderate views concerning the monar- 
chy. He was later to establish a separate faction, known as Parcham. 
Marxism has prospered almost exclusively in the cities and among the 
young educated but not usually intellectual groups. This was particularly 
true of the Khalq party which tended to have a rural base and whose 
followers were mainly Pashto speakers. Unlike the Khalqis, the Parcham 
followers were mainly Dari-speaking urbanites who were closely 
associated with city life in Kabul. The split between Khalq and Parcham 
is attributed mainly to personal differences and rivalry for control of the 
party between Taraki and Karmal. There was no real ideological reason 
for the break, both Taraki and Karmal remained firmly loyal to pro- 
Soviet Marxism and differed only slightly as to tactics. Khalq put an em- 
phasis on class struggle while Parcham called for a united democratic 
front that was supposed to work within the framework of the existing 
order. For this reason, the Parchamis were labelled as ‘‘Royal com- 
munists’’. 

In 1966, the official organ of Khalq, also entitled Khalq, was to declare 
the PDPA’s goal as a ‘‘further development of the great October Revolu- 
tion in Afghanistan.’’ (Arnold, 1981, p. 48) In its six issues between 
April 11 and May 16, Khalq emphasised that only a government 
representing the interests of the ‘‘oppressed classes’’ could be legitimate. 
It gave a call for class struggle as a means of achieving this goal. Khalq 
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told the Afghan people that ‘‘the main issue of contemporary time which 
began with the great socialist October Revolution is the struggle between 
international capitalism and socialism.’’ The government moved quickly 
and after six issues Khalq was shut down for reasons of being anti-Islamic 
anti-monarchy, and anti-constitution (Nayar, p. 50). In the years that 
followed, the party’s limited appeal and factionalism that divided its 
leaders provided little evidence that Marxists were offering a serious 
threat to the government (N. Newell, 1981, p. 53). 

Daoud’s coalition with the Marxists in 1973 was a turning point in the 
history of Marxism in Afghanistan. The key role that the Parcham fac- 
tion played in restoring Daoud to power gave the Marxists a new con- 
fidence which they lacked before. Daoud shared power with the Parcham 
leaders many of whom were admitted to high government posts for the 
first time. According to one report, no fewer than eight out of fourteen 
members of Daoud’s Cabinet were known—then or later—as PDPA 
members, former members or sympathisers. Further, Daoud established 
a central committee whose membership was dominated by junior army 
officers of Parcham followings (Arnold, 1981, p. 57). Whereas in 1973, 
‘the Marxists were too weak to stage a coup on their own and needed to 
use Daoud as their frontman’’, by 1978 they were sufficiently well- 
established to destroy Daoud himself (Griffiths 1981, p. 182). With their 
increased infiltration of the army and the backing of the Soviets, the two 
Marxist factions, Khalq and Parcham, closed their ranks against Daoud 
and in April 1978 carried out a bloody military coup which put an end to 
the 160 years rule of the Mohammadzay dynasty in Afghanistan. 

According to Marxism, law, like the state, is of a class nature. The 
content and form of law depend upon the material conditions of life and 
on the mode of production. Law is an expression of the will of the ruling 
class, which sets up such a system of law as corresponds to its own in- 
terests and the existing conditions of production. The main purpose of 
the law, in Marxism, is to promote the fulfilment of the programme of 
communist construction. It is an expression of the will of the working 
class, organised and directed by the communist party, and aims at 
strengthening the evolution of social orders that are deemed to be useful 
for workers (see Lapenna, p. 80ff). A Marxist constitution, according to 
one observer, must reflect the Marxist programme for the construction of 
a socialist society. Further, law in a communist state functions ‘‘as a 
means of educating the public in the spirit of socialism.’’ The same 
observer adds that ‘‘the introductory sections of socialist constitution 
often contain provisions which are designed to be educational, and the 
constitution as a whole aims at establishing the class identity of the state 
(Makhnenko, p. 63). 
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In order to avoid a direct clash with public opinion, the provisional 
constitution 1980 does not explicitly mention either communism or 
Marxism by name. On only two occasions does this document use terms 
which may be regarded as substitutes to Marxism. One of these occurs in 
the preamble where ‘“‘strengthening, developing and further evolution of 
the vanguard progressive system’’® is to constitute a primary duty of the 
government of the Democratic Republic of Afghanistan. The elaborate 
phrase ‘‘vanguard progressive system’’ is frequently used in the party 
political propaganda as an alternative to the word ‘‘communism’’. The 
party itself is named the People’s Democratic Party, a title which does 
not bear any reference to communism. The other reference to ideology 
occurs in Article three which enjoins the party to lead the country in ac- 
cordance with ‘‘the general programme on construction of a new free and 
democratic society.’’ This use of indirect terminology by the communists 
of Afghanistan has become a consistent feature of communist propagan- 
da. The PDP party manifesto, Aims and Objectives of the Democratic 
Khalq Party, which was published in the first two issues of Khalg in April 
1966 is equally reticent in making a direct reference to communism or 
Marxism. Once the party siezed power, it put forward a brief outline of 
its programme, entitled Basic Lines of the Revolutionary Duties of the 
Democratic Republic of Afghanistan (May 1978) which is clearly based 
on the earlier document. Nor is there any mention of Marxism or com- 
munism in the 1978 manifesto. The terminology and the policy objectives 
which occur in the provisional constitution are based on these two 
documents. This lack of directness, of course, indicates the absence of 
public support for communism.!° Indirect allusions to the communist 
ideology which occur in these documents signify deference to public opi- 
nion, and dilutes the specific basis to which protest can be directed. 

An overriding theme which frequently occurs in the provisional con- 
stitution is the Saur Revolution and its ‘‘lofty objectives and 
aspirations.’’ Yet nowhere does this document clarify the precise mean- 
ing of these terms. This ambiguity becomes all the more acute in view of 
the numerous clauses of a substantive nature in which references are 
made to the objectives of the Saur Revolution. For example, ‘‘defending 


* All quotations are from the official English translation entitled Fundamental Principles of 
the Democratic Republic of Afghanistan, Ministry of Information and Culture, Government 
Printing House, Kabul, 1980. 

'0 One instance where public sensetivity was provoked took place in April 1971 when 
an ode appeared in Parcham on the birth anniversary of Lenin eulogising him in terms 
which are traditionally preserved tor the Prophet. The religious elements of Kabul and 
provinces staged demonstrations in protest and demanded the closure of Parcham and ar- 
rest of the author of the poem (for details see Kakar, 1978, p. 203). 
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the gains of the Saur Revolution and loyalty to its objectives and aspira- 
tions’’ is rendered into a ‘‘sacred duty of every citizen.’ (Art. 33) In its 
preamble, the provisional constitution also adopts ‘‘the consolidation of 
the gains of the Saur Revolution and realisation of its lofty objectives and 
aspirations’’ as a cardinal dury of the state. Similarly, the government, 
under this document, directs the development of the national economy in 
order to raise the living standards of the people and the ‘“‘building of a 
new society according to the aspirations of the Saur Revolution.’’ (Art. 
18) Furthermore, in the area of individual liberties, the provisional con- 
stitution guarantees the freedom of scientific, technical, cultural and ar- 
tistic activities ‘‘in accordance with the objectives of the Saur Revolution 
(Art. 19). 

Statements made by the PDP leaders only offer a general characterisa- 
tion of the Saur revolution which is neither uniform nor adequately 
precise for the purposes of a legal document. A loose analogy has, for ex- 
ample, been drawn between the Saur revolution and the Great October 
Revolution. The Saur revolution, according to President Karmal is 
‘‘part and parcel of the great revolutionary process now going on in the 
world, the process of the overthrow and abolition of the power of the op- 
pressors inaugurated by the Great October Revolution in Russia in 1917 
(Interview, World Marxist Review, No. 4-April 1980). As Taraki’s First 
Minister, Amin had earlier told foreign journalists (September 20, 1978) 
that ‘‘Afghanistan’s revolution is a Khalqi (people’s ) revolution.... Such 
revolutions have triumphed in Eastern Europe, and have been and are 
being carried out in Cuba, China, Vietnam and now in some African 
countries.’’ (Nayar, p. 128). 

In its preamble, the provisional constitution commits the state to suc- 
cessfully develop ‘‘the national democratic Saur Revolution and realise 
its lofty objectives and aspirations based on the creation of a new society 
of peaceful work, freedom, justice, fraternity and equality.’’ Although 
words such as freedom, justice and equality are of little help to explain 
the objectives of the Saur revolution, the description which qualifies this 
revolution as ‘‘national democratic’’ is somewhat revealing as it refers to 
a particular type of revolution under Marxism-Leninism. 

As opposed to the so-called bourgeois revolution which signifies the 
bourgeois control of the state power, national democratic revolution 1s 
characterised by the abolition of the bourgeoisie monopoly of state 
power. In this way, a distinguishing feature of the national democratic 
revolution is the exclusion of the big as well as middle bourgeoisie from 
the state power. A sharp class struggle and an emphasis on the class 
character of the state power, the state control over the means of produc- 
tion, militant and open criticism of imperialism and rejection of such 
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reformist ideas as the welfare state are some of the features of the national 
democratic revolution (Kaushik, 1976, p. 42). 

The preamble of the provisional constitution also describes the Saur 
revolution as ‘‘a victory of the honourable working people of 
Afghanistan’’, and proclaims the working class as the source of all 
political power. The Saur revolution is again described as_ the 
‘‘manifestation of the real will and interests of workers, peasants and 
toilers.’’ All this merely translates into the lines of the constitution the 
Marxist-Leninist doctrine of the dictatorship of the proletariat. The tran- 
sition to communism cannot take place without the establishment of such 
a dictatorship, whose main purpose as Lenin has outlined is ‘‘to break 
the resistance of the capitalists’’, and to forcibly suppress the enemies of 
the workers (Makhnenko, p. 82). The establishment of the dictatorship of 
the proletariat in Afghanistan is, of course, a major objective of both Saur 
revolution and of the provisional constitution. The preamble of this con- 
stitution describes the Saur revolution ‘‘which entered its new phase on 
December 27, 1979’ (the date when the Soviet troops invaded 
Afghanistan and installed Babrak Karmal as the head of state) as an 
“‘anti-feudal and anti-imperialist uprising.’’ It is a cardinal duty of the 
state, according to the preamble, to implement ‘‘national democratic, 
anti-feudal and anti-imperialist changes’’ in Afghanistan. The provi- 
sional constitution is also mindful of this purpose on the international 
scale. It is accordingly a duty of the Democratic Republic of Afghanistan 
to support ‘“‘the struggle of various nations and people of the world 
against colonialism, neo-colonialism and imperialism (Art. 14). 

Marxism thus contends that a socialist society can only be built 
through class conflict. There are unpatriotic feudal and semi-feudal 
forces in every country who represent the bourgeoisie and are often link- 
ed with the imperialists and cooperate with them. These are, in com- 
munist eyes, the eternal and irreconcilable enemies of socialism (Said, 
1972, p. 57). Marxism preaches the conversion of a reactionary dictator- 
ship into the dictatorship of the proletariat, which merely transfers dic- 
tatorship from one class to another. To attain this goal, Marxism has no 
hesitation in advocating violent eradication of the exploiting class. Both 
the means and the end are patently undemocratic. If political democracy 
meant the sovereignty of the entire people, it could obviously not exist 
under the domination of any one class. One might add that this is a par- 
ticularly unsuitable recipe for Afghanistan where national unity among 
its various ethnic, linguistic and tribal groups has hardly become a tangi- 
ble reality. As it is, Afghanistan remains, even without the added 
stimulus of class warfare, a country whose national unity is beset with 
formidable obstacles. Moreover, the power of the working class is not im- 
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mune to the temptation of thinking in exclusive class terms or entertain- 
ing desires for domination."'! 

Islam declares its trust in man and in his inborn goodness. Man in 
Islam is closer to good than to evil. This is indicated in the story of 
Adam's creation as recorded in the Qur’an (2: 30-34). Man was created 
to ‘‘represent’’ God on earth, to inhabit it and fill it with knowledge and 
goodness. His evil inclinations notwithstanding, he is still deserving of 
this office, for God to subject to him all the forces and to have all created 
things submit to him. Unity in faith is the cornerstone of the Islamic com- 
munity (ummah) whose members are, as the Quran declares, brothers 
who must strive for peace and harmony among themselves. !? 

A familiar feature of the constitutions of communist countries is the 
emphasis they place on the leadership of a communist party. The Soviet 
Constitution, for example, declares the CPSU as ‘“‘the leading core of all 
organizations of the working people, both governmental and non- 
governmental.’’ Similarly the Bulgarian Constitution proclaims the com- 
munist party of Bulgaria as ‘‘the leading force in society and state.’’ The 
constitutions of Afghanistan do not give this level of prominence to 
political parties. Both the 1964 and 1977 constitutions treat political par- 
ties primarily as an instrument of practical politics and their role is con- 
fined mainly to governmental affairs. And even then the party does not 
feature so powerful. The first two constitutions of Afghanistan (i.e of 
1923 and 1931) did not provide for political parties and made no 
reference to the subject. The 1964 Constitution was the first to authorise 
the formation of political parties but no party was ever formally estab- 
lished during the nine years this constitution remained in force. Not- 
withstanding the fact that both Houses of parliament had passed the 
political parties bill in 1967, king Mohammad Zahir refused to pro- 
mulgate it.!? The absence of political parties has indeed been considered 
by many commentators as a major factor behind the failure of parlaimen- 
tary democracy introduced under the 1964 Constitution in Afghanistan. 
‘‘Parlaimentary individualism such as exists today’’, observed Louis 
Dupree ‘‘may possibly lead to anarchy unless checked by the formation 
of active and functioning political parties.’’ (Afghanistan, 1973, p. 649) 
The National Revolutionary Party was the first official party ever 


'' For further discussion see F. Sayegh, *‘The Theoritical Foundations of Nasser’s 
socialism’’, in eds. S. A. Hanna & G. H. Gardner, Arab Socialism, Leiden, Brill, 1969, 
134tf, 

'* For more details on this subject see S. A. Hanna & G. H. Gardner, ‘‘Islamic 
Socialism”’, op cit., p. 74ff. 

'’ As a consequnce of this, the 1969 elections were fought all by the individuals as par- 
ues had still not been legalised. 
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established in Afghanistan as a result of the authorisation of a one-party 
system under the 1977 constitution. It was designed primarily as a means 
whereby a measure of cohesion and organised support for government 
programmes could be obtained. In contrast to this low-profile treatment, 
the provisional constitution 1980 designates the PDP as ‘‘the guiding and 
mobilising force of society and State.’’ All major state organs defined or 
referred to in this document either represent the authority of the PDP or 
function as instruments of government under the leadership of this party. 
In its preamble, the provisional constitution emphasises the leading role 
of ‘‘the People’s Democratic Party of Afghanistan, the party of the work- 
ing class’’ in directing Afghanistan to achieve ‘‘social, economic and 
cultural advancement.’’ The PDP thus proclaims itself as the exclusive 
representative of the working class. It is of interest to note in this connec- 
tion that the entire industrial labour force of Afghanistan in the 
mid-1970s consisted of 29,049 individuals out of an estimated population 
of 17 million, which is less then 0.2 per cent (Amin and Schilz, 1976, p. 
161). If, on the other hand, the working class is to comprise farmers and 
peasants, then it must be mentioned that these very people have been 
alienated by the rejection of their way of life and turned into wandering 
refugees. Their homes and villages have been physically destroyed by the 
Soviet army, and over three million people have fled their homes 
primarily because they refuse to be ruled by an isolated group of com- 
munists and a party which is committed to a totally alien set of values. Of 
added interest is the fact that under Babrak Karmal’s leadership, the 
Fourth Plenum of the PDP established loyalty to Moscow as a new 
criterion for the membership of this party.'* 

The PDP emphasised its overriding authority once again in the new 
party rules which were adopted following the promulgation of the provi- 
sional constitution 1980. The new rules define the PDP as the ‘‘highest 
form of political organization, a party of a new type, the vanguard of the 
working class and all working masses of the Democratic Republic of 
Afghanistan.’’ It is stated in these rules that the party bases its activities 
on ‘‘the principles of scientific revolutionary theory and defends the in- 
terests of the working people of Afghanistan.’’!> 

The notion of incessant class warfare and the dictatorship of any one 
class is totally alien to Islam.!® Islam begins its revolutionary effort by an 


1# **Afehanistan, A Year of Occupation’’, Department of State Bulletin, Washington D. 
C., March 1981, p. 20. 

's Editorial Board, USSR Academy of Sciences, Afghanistan, Past and Present, Moscow. 
1981, p. 193. 

16 Shaikh Mahmud Ahmad, ‘‘Economics in the Social Structure of Islam,’’ in Univer- 
sity of Punjab, Jnternational Islamic Colloquium Papers, Lahore 1960, p. 172. 
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appeal to the moral consciousness of human beings irrespective of their 
class identity. Communism on the other hand appeals to the physical 
forces of a class which is numerically superior to other socio-economic 
classes. Islam recognises that even among the oppressor class there are 
always a large number of men and women who are capable of moral 
response to the appeal of justice and equality and whose support must be 
sought and gained before a frontal attack is launched on the forces of evil. 
Communism recognises no such necessity and begins its activity by in- 
ciung class hatred and rousing class prejudice.'!? The Marxist doctrine is 
founded on the hypothesis that individuals always follow the interests of 
the class to which they belong. This obviously denies the moral judge- 
ment of man. For not all men are moved exclusively by their class in- 
terests but have an innate moral sense which make them revolt against 
injustice, even if the interest of their class is bound up with its conti- 
nuance. 

Marx denies the possibility of class conciliation saying that there can 
be no meeting ground between the contending classes, or else the state 
with its coercive authority would not exist. Hence the inevitability of a 
violent revolution by the expolited to overthrow the established regime by 
force. The irreconcilability of class conflicts is the chief reason for the 
emergence of the state, which as an instrument in the hands of the ex- 
ploiting class is charged with the duty of holding the exploited class in 
subjugation.!® Islam appeals, on the other hand, directly and primarily to 
the moral sense of the people and their innate sense of justice. It makes 
no mention of class interests with the result that al] those elements of 
society which recognise the injustice of the existing social system come 
together under one banner regardless of their class or nationality. It is on- 
ly when all recourse to moral persuasion and peaceful propagation has 
been exhausted, and people have been convinced that the movement 
stands for the good of all that Islam resorts to force against those who 
come in its way. While communism places its sole reliance on force and 
on the brute strength of the majority, Islam makes use of force only as a 
last resort. 

A vital difference between Islam and Marxism is that the latter does 
not concern itself with the personal and private lives of the individuals so 
long as they support and fight for its social programme. But Islam 
demands that before you proceed to set right the social system as a whole, 
you must qualify yourself for the task by observing in your private and 
family life those principles of virtue and justice which you would like to 


'? Mazharuddin Siddiqi, Marxism or Islam, Hydarabad, 1951, p. 245. 
™ Tbid., p. 51. 
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form the basis of the social order. Marxism is a philosophy of social 
development in which the individual does not come in at all except as the 
passive instrument of impersonal social forces. The focus is on society. 
The individual exists for society and not society for the individual (Siddi- 
qi, p. 92). Islam on the other hand accords primacy to the individual but 
at the same time recognises the importance of social organisation. The in- 
dividual in Islam is the end, but because his development can take place 
only in society, the latter is important as a means. 


RELATIONS WITH THE COMMUNIST BLoc 


Foreign policy is an area on which the constitutions of Afghanistan 
provided but minimal guidelines. Since the behaviour of other govern- 
ments and international developments are beyond the control of any one 
country, the constitution is not an adequate means by which to regulate 
foreign policy. The government must enjoy a level of flexibility to for- 
mulate its response to world events as and when it deems appropriate. 
None of the previous constitutions of Afghanistan singled out a particular 
country or group of countries by name, nor has there been any attempt to 
regulate bilateral relations between Afghanistan and another state on the 
level of constitutional enactment. The provisional constitution of 1980 
departs from this precedent by giving special prominence to 
Afghanistan’s relations with the Soviet Union and other communist 
countries. It is provided that ‘‘the Democratic Republic of Afghanistan 
will expand and strengthen its friendship and traditional all-out co- 
operation with the Soviet Union, and its co-operation and friendly rela- 
tions with other countries of the socialist alliance on the basis of interna- 
tional solidarity.’’ (Art. 11) This is, of course, not new to the Soviet 
Union. Provisions of this nature are in fact a familiar feature of the con- 
stitutions of communists countries.'® These constitutional provisions, on 
the whole, derive their origin in the Marxist-Leninist principles concern- 
ing the path of development charted for economically backward people. 
The principal question which arises is whether it is at all possible for the 
backward countries to bypass the capitalist stage of economic develop- 
ment and experience a direct transition from a pre-capitalist economy to 
a socialist economy. Responding to this question, Lenin suggested that 
the capitalist stage of economic development could be bypassed by the 
backward countries provided that the victorious revolutionary proletariat 
conducts systematic propaganda among them and the Soviet government 


19 Note for example the Bulgarian and Czechoslovak constitutions for substantially 
similar clauses. These and further details on this point can be found in Makhnenko, p. 
90ff. 
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comes to their aid with all the means at its disposal (see Kaushik, p. 37). 
This ideological duty of the Soviet Union received fresh emphasis in the 
24th congress of the CPSU which instructed the Central Committee of 
the CPSU to ‘‘go on strengthening and developing co-operation whith 
the Communist and Workers’ Parties of the socialist states on which 
primarily depends the unity and cohesion of the world socialist system; to 
expand to the utmost co-operation with the socialist states.’’ (see 
Makhnenko, p. 90) 

All-out co-operation with the Soviet and the Soviet bloc countries 
naturally includes economic as well as military assistance. This is the 
usual interpretation of the similar clauses which occur in the constitutions 
of other communist states. A client state is thus enabled ‘‘not only to rely 
upon its own armed forces, but also upon the strength of the world 
socialist system.’’ (Ibid. p. 85) 

The clauses of the provisional constitution 1980 are by and large a 
rehash of the controversial Soviet-Afghan Friendship Treaty signed in 
Moscow on December 5, 1978. Article nine and ten of this treaty effec- 
tively gave the USSR the right to military intervention in the event of any 
threat to her interests. This treaty was concluded as part of the USSR 
overall strategy for the development of a system of collective security in 
Asia, and it is closely modelled on other Soviet friendship treaties with 
Third World countries (Male, 1982, p. 146). 

The provisional constitution identifies, in a totally dogmatic fashion, 
Afghanistan’s foreign policy objectives with that of the Soviet Union. To 
an observer who is familiar with the foreign policy of Afghanistan prior to 
the turn of events in 1978, the provisional constitution would appear 
more relevant to the Soviet foreign policy than to that of Afghanistan 
itself. Afghanistan is, for example, required under this document to 
strive for the realisation of general disarmament, the ending of the arms 
race, the prevention of nuclear proliferation, the dismantling of ag- 
gressive military bases on other people’s territories, and the development 
and deepening of the process of relaxation of international tensions (Art. 
15). These objectives, also highlighted in the Soviet-Afghan Friendship 
Treaty of 1978 (Art. 7), are familiar topics of the foreign policy of the 
Soviet Union. However noble, these ideals are not so highly relevant to 
Afghanistan as to warrant a constitutional mandate. Afghanistan has no 
nuclear weapons, and as a landlocked country is not a party to the im- 
mediate consequences of military bases, aggressive or otherwise. None of 
the previous constitutions of Afghanistan contained any reference to 
nuclear weapons, detente or military bases. These are the type of subjects 
which would normally be considered inappropriate to be determined at 
the constitutional level. 
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With the exception of the Soviet and the Soviet bloc countries, the pro- 
visional constitution refers to no other state by name. The passing 
reference to other countries, which occurs in Article 12, provides that 
Afghanistan will “‘protect and strengthen friendly relations with other 
countries, especially the neighbouring nations and all Moslem countries 
and states on the basis of mutual respect to one another’s independence 
and national sovereignty.’’ 

Notwithstanding the foregoing, which effectively render Afghanistan 
into a Soviet ally and satellite, the provisional constitution somewhat un- 
convincingly proclaims non-alignment as ‘‘the cornerstone of the foreign 
policy of the Democratic Republic of Afghanistan.’’ (Art. 10) This clause 
once again represents a new constitutional development: none of the 
previous constitutions adopted non-alignment as a constitutional man- 
date, although Afghanistan has been a member of the non-aligned group 
for some decades. The Kabul regime’s repeated claims, made soon after 
the coup of 1978, were received with reservation even before the Soviet 
military occupation. President Taraki’s declaration of non-alignment in 
his first press conference in May 1978 (published in Kabul Times, May 13, 
1978) was described by the spokesman of the Iranian government as 
‘“‘unconvincing and absurd’’ in view of the dominant role the Russians 
were playing in Kabul and in light of Mr. Taraki’s role as head of the 
communist party of Afghanistan (see Male, 1982, p. 144). Since then 
Afghanistan signed a treaty with the Soviet Union which ironically 
declares that the USSR ‘‘respects the policy of non-alignment which is 
pursued by the Democratic Republic of Afghanistan.’’ (Art. 5) This was 
followed, a year later by the military occupation of Afghanistan. The FP 
1980 was promulgated at a time when over 100,000 Soviet troops were 
keeping the Karmal regime in office. Under these circumstance, the con- 
stitutional proviso on non-alignment commands little credibility and 
amounts to a contradiction in terms. 

Military aid has usually been a main goal of Soviet economic penetra- 
tion in the Third World because of the virtual inevitability of military 
coups or military backing for communist-inspired coups. Soviet penetra- 
tion of the Afghan Army dates back to 1955 when the Soviets agreed to 
supply $25 million worth of arms and arranged for the training of Afghan 
officer cadres. By the time of 1979 invasion, it had processed some 10,000 
men or about ten per cent of Afghanistan’s servicemen. While most of 
the U.S assistance to Afghanistan was in the form of grants, the USSR 
concentrated more on long-term loans (Newell, 1973, p. 128). Between 
1950 and 1960 Afghanistan’s dependence on the USSR had risen from 
nothing to 100 per cent for arms, from perhaps ten per cent to 90 per cent 
for petroleum products, and from 17 per cent to nearly 50 percent for 
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total foreign trade (Arnold, p. 39). By 1978 more than 40 per cent of 
Afghanistan’s exports including all its gas were going to pay off its debts 
to the USSR. From the outset, Moscow kept a tight grip on the Afghan 
army deliberately restricting the supply of spares, fuel and ammunition, 
so that they could be swiftly rendered impotent if they chose to act against 
Soviet interests. By 1978 aid at $400 million for the year made 
Afghanistan the fourth biggest recipient of Soviet aid in total and largest 
per head of population. Based on these facts, one observer commented 
that the Soviet Union had seen Afghanistan as ‘‘a classical opportunity to 
prove that a society could be changed in a Marxist direction by economic 
penetration and the social impact of new technology (Griffiths, 1981, p. 
156).”’ 

None of the previous constitutions of Afghanistan committed the army 
and police to the pursuit of any particular political doctrine. The provi- 
sional constitution once again sets this precedent aside as it requires the 
government to ensure its solidarity with the international proletariat by 
taking measures to train the army and the police ‘‘to be loyal to the objec- 
tives and aspirations of the Saur Revolution and solidarity with the work- 
ing people of other countries.’’ (Art. 6) 

Finally, it is of interest to add that since the Soviet occupation of 
Afghanistan, aid from non-Soviet bloc countries and international in- 
stitutions has ceased and prospects for renewal are uncertain. According 
to one observer, even the Soviet bloc countries are not providing the 
Kabul regime with the amount of capital assistance they were expected.?° 


OwneERSHIP AND PROPERTY 


The Quran forbids interference in private property without the con- 
sent of its owner. No one, including the state, is entitled to acquire by 
force the property of an individual except by means of lawful transactions 
(4:29). The Qur’an further enjoins the believers not to devour one 
another’s property nor to seek thereby the favours of judges and rulers so 
as to take away wrongfully the property which belongs to others (2:188). 
The Prophet is reported to have declared, in his Farewell Pilgrimage, 
that ‘‘your lives and your properties are as sacrosanct as this day of the 
Hajj.’’ From the foregoing the jurists have derived the maxims that ‘‘it is 
forbidden for anyone to appropriate the property of another without a 
lawful cause’’; and that ‘‘no one may interfere in the property of another 
without the latter’s permission.’’ (The Mujallah, Art. 96 & 97). But accor- 


20M. Siddieq Noorzoy, *‘Alternative Economic Systems for Afghanistan,’’ //MES, 
Vol 15 (1983), p. 40. 
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ding to the precedent of Umar, the second caliph, if public interest 
(maslahah) necessitates, the state may expropriate private property upon 
payment of fair compensation.?! 

The Qur’an is equally explicit to the effect that ownership is a trust. 
The real owner of all things is God (42:49). Man is entrusted, in his 
capacity as the vicegerent of God, to administer and utilise the earth and 
its resources in the pursuit of lawful objectives. The Qur’an addresses the 
believers to ‘‘spend of that whereof He has made you trustees— 
mustakhlafin’’ (57:7). Trusteeship (zstzkhlaf) implies contingent ownership. 
Competence and good management are the conditions of valid istekhdaf in 
whose absence zstikhlaf is to be transferred, according to the Quran, to 
the guardian or to society (4:5). 

Accumulation of wealth in a few hands which leads to exploitation 1s 
proscribed in the Qur’an (LIX:8); the believer is enjoined to ‘‘withhold 
not what is justly due to others, and act not corruptly in the earth’’ 
(26:183). The Qur?’anic laws of inheritance, its provisions against hoar- 
ding, profiteering and usury (r76a@) and those with regard to taxes and 
charities are designed toward that end. 

Ownership is subject to two types of restrictions, namely those which 
concern the owner himself, and restrictions which aim at protecting 
others. Regarding the first, the Qur’an strongly recommends moderation 
in the enjoyment of one’s belongings and discourages extravagance and 
waste (45 & 7:31). Secondly, the owner is entitled to deal with his proper- 
ty as he pleases but when his dealings prejudice the right of others and 
cause them manifest harm (darar fahish) then the law imposes restrictions 
on his liberty (The Mujallah, Art. 1192, Mahmasani, 1962, p. 197). Asa 
trustee the owner 1s duty-bound to exert himself to utilise the property 
and be productive. According to the majority of jurists, the owner of arid 
land must reclaim and exploit the land. In case of his failure to do so, he 
may be dispossessed of it after a period of three years, and the land may 
be given to someone who can cultivate it. Productive work and legitimate 
exploitation of natural resources is highly recommended by the Shari‘a. 
The general rule accepted by most jurists is that whoever cultivates land 
which has not been previously owned becomes its lawful owner. On ac- 
count of the numerous recommendations in the Qur?an and the hadith, 
work and productive activity is equated with worship (“bada) and as such 
is considered to be a part of taqgwda (piety) and a criterion of dignity and 
honour. A Muslim must always strive to produce more than is necessary 


2! Both the Prophet and ‘Umar took back the land which had been granted to some of 
of the Companions who were unable to exploit it. They took back what was beyond their 
capacity for cultivation, and their ownership thereof was discontinued. 
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for his personal needs as only then would he be able to contribute to the 
well-being of others, for example, by paying the zakat tax. Lawful earn- 
ing, especially that which is the result of work with one’s own hands, is 
according to a hadith, the best form of aquisition (kasb).”? 

The constitutions of communist countries generally recognise two 
main forms of ownership: state ownership, and co-operative ownership, 
the former being the dominant form of socialist ownership. Nationalisa- 
tion of land and of other means of production is an essential feature of the 
state ownership in socialist economies, and it is used as a method 
whereby the state establishes its control over the means of production.” 
Nationalisation serves the political aims of socialism which is to disarm 
and dethrone capitalism and destroy its political power—just as agrarian 
reforms are meant to disarm and destroy feudalism (Sayegh, 1969, p. 
118). 

The provisional constitution 1980 recognises three types of ownership, 
namely public, co-operative, and private. Although this document ex- 
tends protection to all these forms of ownership (Art. 17), priority is to be 
given to peasants’ ownership of the land. The government thus 
‘guarantees ownership of the peasants and other landholders according 
to the provisions of the law.’’ (Art. 18) The limits of private ownership 
and the extent of protection that government will provide depends on 
whether the property in question is ‘‘obtained through legal means’’ 
(Art. 22), which seems to be a reference to prospective new legislation 
rather than the existing law. In a similar vein, ‘‘the right to inheritance in 
connection with private property will be defined and guaranteed by 
law.’’ (Art. 22) It thus appears that the law of inheritance, a traditional 
stronghold of the Shari‘a, is to be revised and brought in line with the 
general scheme of ownership envisaged in this document. The security of 
private property is also contingent on the condition that it must not be us- 
ed ‘‘contrary to the interests of society and people.’’ (Art. 22) 

Agricultural co-operatives and state farms, a particularly important 
feature of socialism, are used as a practical approach to the eventual na- 
tionalisation of the land. They also serve the purpose of organising the 
production activity of the working peasants on a massive scale, who 
will gradually take over the land owned by rich peasants and turn it into 
co-operative farmland (Makhnenko, p. 106). 


*2 For this and a number of Traditions on the subject see al-Sayyid Sabiq, ‘Anasur al- 
quewa fil-islam, Cairo, Dar al-kitab al-‘arabi, 1963, 0, 103ff. 

8 Lenin warned the proletariat state not to abolish private property all at once; that in 
all events, it should guarantee both the small and middle peasantry, not only the preserva- 
tion of their plots of land but also their enlargement to cover the total area they usually 
rented (see Makhnenko, p. 104ff). 
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According to the PDP manifesto, Aims and Objectives of the 
Democratic Khalq Party, agrarian reforms represent the core of the PDP 
strategy for the destruction of the hegemony of the feudal class which 
‘‘had to broken before any progress could be made.’’ Once in govern- 
ment, the PDP introduced the land reform Decrees (No. 6 and 8) in 1978 
which fixed maximum land holding at six hectares (30 jeribs) of irrigated 
land per family. The Decrees envisaged expropriation, without compen- 
sation, of over three million acres of land and its redistribution among 
peasants. In April 1979, barely five months after the introduction of the 
land reform decrees, the Taraki regime announced the successful 
distribution of 286,000 hectares of land to 138,000 landless farmers 
(Kabul Times March 17, 1980). These sweeping land reforms were largely 
reflective of the ideological zeal of the PDP rather than the the realities of 
landholding in Afghanistan. There is no accurate information to show 
the distribution of land, but a partial survey of agriculture in 1968 show- 
ed that average land holdings were as little as 0.78 hectares (3.9 jeribs) in 
Nangarhar and 12.9 hectares (65 jeribs) in Nimroz (Statestecal collection of 
Afghanistan 1971-72, p. 25). Although large land holding of 100 hectares 
or more, suitable for dry farming, do exist particularly in the soutwest 
(Farah and Nimroz), ‘‘there is no evidence to indicate that similar large 
holdings of irrigable land is a common pattern in any of the major 
agricultural regions of the country.’’ (Noorzoy, 1983, p. 35) 

The reforms proved to be unsuccessful as landowners and tribesmen 
resisted them and the crude methods by which they were implemented.”# 
Violence broke out in the countryside as many landowners refused to 
give up their land; they either left the country or offered armed 
resistance. Landowners who feared expropriation refused to plant their 
fields and many peasants who were given plots of land also refused to 
cultivate it as they feared reprisal from the resentful owners. As a result, 
agricultural crops in 1980 showed a substantial decline of about one-third 
(N. Newell, p. 81).?° 

It is of interest to note that a land reform programme was envisaged 
under the Seven Year Plan which was formulated under President 
Daoud. Maximum land holding per family under this programme was 
fixed at 20 to 40 hectares (100 to 200 jeribs) depending on the quality of 
the land. This programme was to be implemented over a period of ten 


24 Tn 1980 the Karmal regime reported (Kabul Times March 17, 1980) that that the land 
reforms under Hafizullah Amin were disastrous since distribued land had been left fallow 
and neglected. 

25 The figure is not accurate. While Halliday estimated the grain shortfall in 1979 at 
1.4 million tons or nearly one-half of Afghanistan’s total requirement (New Left Review, 
Jan-Feb. 1980) the US Department of Agriculture estimated this figure at 20 per cent. 
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years following the completion of a cadastral survey (Noorzoy, p. 44). 
The explanation for the smaller size of land holding under the communist 
regime of Taraki and Amin lies in the attempt to obtain the loyalty of the 
larger number of the peasantry. 

Under the provisional constitution 1980, the government is to imple- 
ment ‘‘democratic land reforms ‘in the interest of vast masses of peasants 
with their active participation.’’ This document also requires the govern- 
ment to ‘‘encourage and protect the growth and development of produc- 
tion, consumer and agricultural co-operatives.’’ (Art. 19) Despite this 
renewed emphasis on land reforms, the Karmal regime appears to be too 
preoccupied with the general unrest and security matters to continue with 
land reforms. Reports indicate that many of the agrarian reforms in- 
troduced under his predecessors have been discontinued in order to 
placate the escalating opposition to communist rule. 

Economic planning is to be utilised, under Marxism, as a means 
whereby the state consolidates its control over the economy. The ex- 
pected divergence between the requirements of public and individual in- 
terest, between social justice and the pursuit of profit, is deemed to make 
inevitable a ‘‘command economy’’ based on planning by a central 
authority (Said 1972, p. 73). Under the provisional constitution, the 
government is to ‘“‘scientifically prepare and organise socio-economic 
development plans based on constructive and creative activities of the 
working people.’’ (Art. 18) Furthermore, the state ownership and control 
is to prevail over the major productive sectors of the economy including 
underground resources, banking, insurance, heavy industries, com- 
munications, radio and television (Art. 17). It is within the limitations of 
socialist planning and the state control of the means of production that 
Marxism allows private industry to operate. Indiscriminate and sweep- 
ing restrictions on private industrial ownership and enterprise are un- 
Justified, under Marxism, on grounds of proper economic management 
(Kaushik, p. 42). The provisional constitution, accordingly, calls on the 
government to ‘‘protect and encourage private industry’’ (Art. 18). It 
also guarantees ‘‘the security of private investment with a view to 
developing the national economy’’ and encouraging the participation of 
‘the national men of capital’’ in economic development (Art. 21). The 
socialist ideals of economic development are also kept in mind when the 
provisional constitution calls on the government to ‘‘encourage and pro- 
tect productive activities of the tradesmen and their voluntary unity 
within the framework of production co-operatives’ (in order to promote 
their effectiveness under government supervision (Art. 21). 

A redirection of commodity trade toward the Soviet and Soviet-bloc 
countries is taking place. There is also evidence to suggest a long-term 
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strategy in establishing complementarity in production and trade be- 
tween the Soviet and Afghan economies, a pattern which is widely en- 
couraged in the coMECON. Its application in the Afghan economy is seen 
as a step toward greater economic integration with the Soviet-bloc coun- 
tries (Noorzoy, 1983, p. 33). Under the provisional constitution, the 
government is to encourage and supervise domestic and external trade, 
and in doing so ‘‘will take upon itself the general control of prices.’’ It is 
to “‘help trading companies and national tradesmen’’ to conduct external 
trade and protect them ‘‘against competition offered by imperialist 
monopolies.’’ (Art. 21) 

Foreign trade in Afghanistan has largely been government-supervised 
even before the communist takeover. To expand this supervision may, 
therefore, not be difficult. The position is, however, different in the area 
of domestic trade, especially private trading, which is the largest source 
of national income following agriculture. This sector is mainly composed 
of small proprietors and partnerships in large numbers and the state con- 
trol thereof may not be entirely feasible (Noorzoy, p. 34). 


LANGUAGE AND TRIBE 


Unlike the preceding constitutions which proclaimed Pashto and Dari 
the official languages of Afghanistan (Art. 3 & 23, constitutions of 1964 
and 1977 respectively), the provisional constitution drops the subject 
altogether and makes no reference to any language in this capacity. This 
silence on a contentious national issue, however, does not imply that the 
issue has either subsided or found a final solution. It is rather indicative 
of compliance with the Marxist-Leninist guidelines on the subject as shall 
be explained presently: 

In his work ‘‘Critical Remarks on the National Question’’ Lenin op- 
posed the imposition of the Russian language on the non-Russian people, 
and held the view that the demands of economic intercourse would com- 
pel the people living in one state to learn the language of the majority. 
Marxism insists on closest possible union of the proletariat of different 
nationalities. To achieve this, a unitary form of state is to be preferred to 
federation because it scattered the strength of of the working class and 
impaired their political unity (Kaushik, p. 20). Unity under Marxism is 
thus not based in language or culture, it is the class identity which over- 
rides such differences. Marxism adopts the policy of drawing the pro- 
letariat of different nationalities closer for a joint struggle against the 
landlord and the bourgeoisie. Differences of language and culture are 
allowed to exist in the hope that these will be resolved in the course of 
concerted efforts for political and economic unity. The ultimate aim is, of 
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course, a political and economic unity of the whole of mankind under 
Marxism. 

In May 1978 the PDP declared, in the Basic Lines of the Revolu- 
tionary Duties of the Government of the Democratic Republic of 
Afghanistan, that it will seek a ‘‘democratic solution of the national 
issue.’’ Following this, the Taraki regime encouraged publications in 
minority languages and Kabul Radio started regional broadcasts in Uz- 
baki and Baluchi (Male, p. 116). The provisional constitution appears to 
have continued this policy concerning the language issue. 

Tribalism in Afghanistan has been in an inherent state of conflict with 
the development of central government. Amir Abdur Rahman succeeded 
in consolidating the authority of the central government largely through 
coercive measures, but his successors Habibullah and Amanullah did not 
achieve the same results. The latter, in fact, became a victim of a tribal 
revolt which caused his eventual downfall. Ever since the development of 
a modernised army and the consequent shift in the balance of power in 
favour of the government the view has prevailed that tribalism is incom- 
patible with economic development. The tribes (and the mullahs) have in 
the past resisted government plans for universal conscription, land tax, 
road building, schools and land reforms. This led one observer to com- 
ment that ‘‘no government could hope to mobilise domestic resources 
without successfully challenging Afghanistan’s tribal-feudal authority 
structure.’’ (Fry, 1974, p. 52) 

Tribal customs and traditions have been denied recognition in the con- 
stitutions of Afghanistan. The Constitution of 1923 declared the regular 
judiciary as the exclusive adjudicating authority in the land thereby pro- 
hibiting the settlement of disputes by tribunals outside the state judiciary 
(Art. 55). The 1964 and 1977 constitutions enacted similar clauses (Art. 
98 & 98 respectively), which in effect denied legitimacy of the tribal jirga 
and the wide judicial powers it exercised in the settlement of local 
disputes. 

The provisional constitution on the other hand marks a new beginning 
by adopting a policy of ‘‘fraternal friendship’ with a view to the all- 
round development and promotion of solidarity ‘‘among all nationalities, 
tribes and clans in their struggle to realise the objectives of the Saur 
revolution.’’ (Art. 7) The objective of supremacy of the working class 
is evident in the provisional constitution and this is especially apparent 
in the government policy concerning social and cultural development 
which aims at ‘‘strengthening unity among workers, peasants,... all na- 
tionalities, tribes and clans of Afghanistan.’’ (Art. 24) Once the tribes 
have become united with the workers in pursuit of the ‘‘objectives of Saur 
Revolution’, and all people support the ideology of the revolution, then 
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it is only natural for this document to enact that ‘‘the government of the 
Democratic Republic of Afghanistan will preserve the cultural heritage 
and tradition of all nationalitie tribes and clans....’’ (Art. 8) 

This change of policy toward the tribes is further demonstrated by a 
parallel change in the composition of the Loya Jirga, which traditionally 
consisted of tribal elders to approve new constitutions and consult in mat- 
ters of national significance. The composition of this Jirga was defined, 
for the first time, in the 1964 constitution, which transformed this 
dominantly tribal body into an expanded session of parliament. As op- 
posed to the the traditional Loya Jirga which was an elected gathering of 
tribal leaders, landowners and local notables, the post-1964 Loya Jirga 
was to consist of the members of both Houses of parliament and 
chairmen of the Provincial Councils (Art. 78). The 1977 Constitution fur- 
ther eroded the tribal base of the Loya Jirga by expanding its member- 
ship to include such other bodies as the High Council of the Armed 
Forces, members of the Central Committee, and five to eight represen- 
tatives from each province (Art. 65). 

The provisional constitution refers to the Loya Jirga as ‘‘the Supreme 
Council”’ and ‘‘the highest organ of the state power of the Democratic 
Republic of Afghanistan.’’ It is an elected body which is to be convened 
at an unspecified date in order to adopt a new constitution, the date of 
which is to be determined by the Revolutionary Council (Art. 35—the 
only article on the Loya Jirga). This silence on a crucial aspect of this 
constitutional body indicates a return to the traditional pattern which ap- 
plied prior to 1964.6 

Another feature of the provisional] constitution which relates to 
tribalism is the formation of a new organisation to be known as the Na- 
tional Fatherland Front (Jabha-‘e melli padarwatan). This organisation has 
no precedent in any of the previous constitutions and its introduction 
under the FP 1980 is based on the constitutions of communist countries, 
most of which provide for this institution although their names vary 
slightly in various countries. In Bulgaria and the Democratic Republic of 
Vietnam, it is known as the Fatherland Front, and in the German 
Democratic Republic and Czechoslovakia, it is called the National Front. 
It is designed primarily to form a link between the working class and the 
bulk of the peasantry and other strata of society which have not sup- 
ported socialism in the past but which realise the advantages of socialism 
and alliance with the working class (Makhnenko, p. 174). 


26 In an interview with the French television in October 1979, Hafizullah Amin had 
anticipated the revival of the traditional Loya Jirga as the constitutional assembly of 
Afghanistan, and proposals for the establishment of local councils were put forward by 
Taraki as early as May 1979 (Male, p. 212). 


Kamali - 978-90-04-49290-5 
Downloaded from Brill.com 10/12/2024 11:32:01AM 
via Wikimedia 


LIP SERVICE TO ISLAM 77 


The PDP manifesto of 1966 contains a general reference to a ‘‘national 
united front of patriotic democratic and progressive forces,’’ which is to 
be formed as a first step toward the destruction of the hegemony of the 
feudal class. The front was to comprise workers, peasants, progressive 
elite, artisans, small bourgeoisie (small and average class landlords) and 
national bourgeoisie (national capitalists) under the leadership of the 
PDP. This list did not include the religious leaders, the army and the 
tribes. The Basic Guidelines of the Revolutionary Duties of the Govern- 
ment of the Democratic Republic of Afghanistan, which was issued by 
the PDP while in government in 1978 had refined its former analysis. 
This document assured that the people of Afghanistan also included of- 
ficers and soldiers, partriotic clergy and toiling nomads (Male, p. 108). It 
thus appears that initially a tactical difference existed between the two 
factions of the PDP over the prospects of unity with other social groups. 
The Khalqis emphasised class warfare while the Parchamites called for a 
united front that was supposed to work within the framework of the ex- 
isting order (Nayar, p. 52). The Khalqi regime of Taraki and Amin did 
not entertain the formation of a front with other political groups because 
it feared that its essential commitment, the destruction of the feudal class, 
would never be fulfilled. The provisional constitution has now endorsed 
the Parcham approach to the issue. Article 3 reads: 


The power of the working people in the Democratic Republic of 
Afghanistan is based on the vast national fatherland front uniting all 
workers, peasants, tradesman, nomads, the intelligentsia, women, the 
youth and representatives of all nationalities, tribes and clans, the entire 
progressive, democratic and patriotic forces and social and_ political 
organizations in the country under the leadership of the People’s 
Democratic Party of Afghanistan in accordance with the general pro- 
gramme on construction of a new, free and democratic society. 


The National Fatherland Front was inaugurated in June 1981 with the 
participation of representatives from tribes and provinces to work ‘‘as 
Mr. Karmal’s advisory council with the aim of bringing tribal leaders, 
mullahs and women organisations under the leadership of the PDP, the 
ruling party.’??? 

As pointed out above continued fighting and collapse of effective 
government in rural areas has brought about a general upsurge of 
tribalism in Afghanistan. Wherever government is ineffective, tribal 
authority seems to be filling the power vacuum. Continued fighting offers 
the tribesmen an opportunity, which would normally be absent, of asser- 


*" The Guardian, Manchester and London, November 22, 1981. According to a New 
York Times report, however, the ‘‘rebels have killed twenty seven senior members of Presi- 
dent Karmal’s National Fatherland Front (July 17, 1981).”’ 
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ting themselves in competition with other sources of power. Reports from 
the battlefronts in Afghanistan and the border areas indicate that 
resistance groups are generally organised along tribal lines under the 
leadership of their elders. This is interesting especially in view of the for- 
mation of several political groups and parties among the Afghan refugees 
which have persistently tried to assert their forms of leadership in com- 
petition with the tribal models. The tribes seem to be playing a leading 
role both in maintaining order in the refugee camps as well as in organis- 
ing military expeditions against the Kabul regime. It is perhaps due to 
the existence of a structure of authority and leadership among the 
tribesmen, their skill in combat and a sense of group loyalty. These are 
some of the qualities which differentiate the tribesmen from other groups 
including the religious leaders, although the latter are playing a suppor- 
tive role and share a common objective with the tribes in fighting the 
communist rule. Whereas the religious leaders can offer leadership in 
peacetime, tribal elders are better equipped for leadership in times of 
conflict and war. Habibullah Karzai, who once represented Afghanistan 
at the UN explained how the fighting in Afghanistan had turned him and 
‘talmost every other Afghan back into tribal people.’’ Karzai pointed out 
that in the face of a total breakdown of law and government in 
Afghanistan, ‘‘the people need something to grab on to. In a land where 
the vast majority of the people are illiterate, they readily resort to the an- 
cient law of their tribes.’’ Concerning the political parties based in 
Pakistan, Karzai commented that ‘‘they have been around for a few 
years, the tribes have existed for centuries.’’?® 


8 Interview with J. Vandyck, New York Times, December 21, 1981. 
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INTRODUCTORY 


Matrimonial law is an important area of the Shari‘a. This is the prin- 
cipal field where classical Shari‘a law has exerted a strong influence on 
the lives of Muslims both in the personal and legislative spheres. ‘This 1s 
explained by the fact that the Qur’4n devotes greater attention to subjects 
such as marriage, divorce (and inheritance) than it does to any other legal 
topic. Matrimonial law in this sense represents an entrenched part of the 
religion and Muslims have by and large regarded adherence to its prin- 
ciples as a criterion of the religious propriety of individuals and govern- 
ments. It is, therefore, not surprising to find that the Shari‘a law of mar- 
riage and divorce has remained largely applicable in the Muslim coun- 
tries of today in spite of modern reforms which have adapted many 
aspects of the classical law to suit the requirements of modern life. 

The study of matrimonial law and its related problems in Afghanistan 
is of especial interest as this field has received so little attention by writers 
in the past. Information on this subject is scarce in the national languages 
of Afghanistan and almost non-existent in English. A typical feature of 
the existing literature in the national languages is that it is largely a 
reiteration or a mere translation of the classical Shari‘a law of the Hanafi 
school and, on the whole, ignores the problems arising from the tradi- 
tional interpretations of this law concerning marriage and divorce. This 
uncritical approach adopted in the previous studies of matrimonial law 
reinforced the conservative religious outlook and in turn contributed to 
the continued existence of the problems concerned. The existing evidence 
in many Muslim countries including Afghanistan points to the continua- 
tion of a modernised Shari‘a in the field of family law. Reform of the 
Shari‘a necessitates a process whereby the proposed changes must seek 
juristic justification from within the Shari‘a. The proposed reform must, 
on the other hand, reflect an identifiable social need. An inquiry into the 
juristic and social bases of matrimonial issues in Afghanistan constitutes 
our main concern in this section. An illustration of the various aspects of 
the matrimonial issues in each chapter will be followed by a brief sum- 
mary of the modern legislation introduced elsewhere, mainly in the Mid- 
dle East. Consistent with the method outlined above, specific proposals 
for possible law reform will be formulated. This approach necessarily in- 
volves an in-depth study of the issues concerned with a view to ascertain 
the nature thereof in the light of evidence, and an analysis of the legisla- 
tion which has been introduced on the subject. Although the law which 
may be currently in force will be outlined, the main focus of this study 1s 
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to look at the relevant legal changes over a longer period. I have, 
therefore, chosen the Nizamnama legislation of the 1920s as a convenient 
starting point, and I have attempted to follow up the subsequent legal 
changes in their chronological order. 

Notwithstanding the limitations imposed by the nature of the Shari‘a 
jurisprudence as a divine law, a distinct impression gained from a study 
of the modern reforms of the Shari‘a is that interpretation of the Shari‘a 
principles can be considerably liberal, or rigid and restrictive, depending 
on the attitude of mind and the acknowledgement of the need for legal 
reform. Once this attitude is determined, the diversity of opinions and 
schools in the Shari‘a as well as the availability of certain juristic doc- 
trines provide for a considerable choice and flexibility in the law. Thus 
the ruler is authorised under szydsa shar“iya, or public policy, to determine 
the manner in which the Shari‘a should be administerd. He may enact 
rules and procedures in the interest of good government as deemed 
necessary (for detail see Ibn Taymiya, 1966, p. 152). Similarly the princi- 
ple of procedural stipulation (takhsis al-gada) enables the ruler to define or 
restrict the jurisdiction of his courts to a territory, types of litigation or 
such other criteria as may be appropriate (al-Qasim, 1977, p. 312). The 
rule of selection or takhayyur authorises the jurist to select from among the 
various interpretations of the Shari‘a doctrines those which are deemed 
to be most suitable to the welfare of the community. A Hanafi jurist may 
thus select a doctrine of another school or jurist or he may combine parts 
of the doctrines of different schools or jurists in order to reach a desired 
solution. This last variety of takhayyur is called talfig or patching (Ander- 
son 1976, p. 48). And finally gtzhdd or independent reasoning authorises 
the jurist to construct new rules from the existing principles often involv- 
ing a reinterpretation of the original sources. In early Islam, as Anderson 
observed, ‘‘this would have been almost a matter of routine, for any com- 
petent jurist was held to have the right of ytshad.”’ (1971, p. 12) But 
around the fourth century A.H., with the crystallisation of the legal 
schools ‘‘the door of wtihad’’ was considered to have been closed. 
Some observers have held the view that the practice of ytihad has 
never ceased, and that in any event, a discontinuation of 7tzhad could not 
be supported on rational grounds (Sirat 1969, p. 219). Classical juristic 
works contain intricate detail as to the qualifications of a mujtahid and an 
order of ranking which depends on his knowledge and ability in exercis- 
ing independent judgement (for details see Rahbar, 1955, p. 346ff). 
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CHAPTER FOUR 


EXTRAVAGANT MARRIAGE CEREMONIES 


Excessive expenditure in marriage ceremonies is a source of many 
socio-legal problems in Afghanistan. Traditionally marriage provided an 
occasion for sociability, hospitality and the display of the family’s in- 
fluence in the community. The amount of expenditure incurred in mar- 
riage ceremonies relates to the social status of the families of the bride and 
the groom. A large dower (mahr) and a large brideprice (walwar) are for 
example regarded as signs of prestige for both sides. Tribal chiefs and 
local notables usually hold three or more days of wedding festivities to 
which they invite the entire village and provide lavish food, musical 
entertainment and gifts for their guests and relatives. Professional musi- 
clans are often hired for the occasion; and friends and relatives express 
their generosity and excitement by firing bullets in the air in a highly 
competitive form. 

The greatest part of the expenditure on the engagement and wedding 
ceremonies, and the whole of the dower and the brideprice are paid by 
the groom or his family. As a result of this, the groom is often unable to 
meet the expenses and needs time to work and save in order to raise the 
necessary amount. He may have to postpone the wedding for ten or more 
years. During this period, the groom is expected to provide his fiancée 
with gifts of clothes and sweetmeats on festive occasions such as ‘id, 
nawruz and barat which only undermines his ability to prepare for the 
wedding. Often a prospective groom would sell his property or borrow at 
high interest rates which leads to even greater financial pressures during 
the married life of the couple. 

As wealthy men usually happen to be more advanced in age, the 
bride’s parents often arrange the marriage of their young daughters to 
older men. This disparity in age leads to social problems which are all too 
familiar in Afghanistan. The emphasis on financial considerations tends 
to relegate the question of consent of the prospective spouses to total in- 
significance. Arranged marriage for financial gain is often justified by the 
parents in that it brings their daughter financial security. However, in a 
short time, the wife or the husband or both become aware of the fact that 
they were given no choice in the matter. This leads to resentment on the 
part of the spouses and tends to undermine their ability to work at their 
marriage. Often the husband feels as if he has been deceived into giving 
up his fortune merely to enrich his in-laws. As he has no power to hit 
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back, he tends to resort to ill-treating his wife and insulting her and her 
parents. In other cases where the daughter is given to an unsuitable 
elderly man, she often resents the fact that she has acted as a pawn in her 
parents’ desire for financial gain. 

The parents sometimes refuse the man of their daughter’s choice in 
favour of a person of their own choosing. This leads to resistance on the 
part of the girl, who an adult, insists that she should either be allowed her 
own choice or else she will remain single. Both insist on having their own 
way, and the result is often that she passes her marriageable age. In order 
to force their will on the girl, ‘‘parents sometimes claim that the girl has 
been contracted in marriage to someone else during her childhood.’’! 
Dissenting parents sometimes accuse the man chosen by their daughter 
with criminal charges such as elopement, theft and kidnapping.” 

Expensive marriages also tend to encourage child marriage. In the 
patriarchal environment of Afghanistan where girls are regarded as 
financial assets, parents often find child marriage convenient to attain 
their own wishes in the choice of a husband for their daughter. Marriages 
of childhood are frequently arranged in pursuit of either wealth, family 
and tribalist alliances or both. 

Almost every legislation on marriage during the past half a century in 
Afghanistan has attempted to restrict extravagant marriage ceremonies. 
But success has been minimal in curbing this practice by legal measures 
so far. In order to further develop this discussion, the actual traditional 
practices will be introduced. It is, however, difficult to be accurate in the 
illustration of these pratices, for they vary in different localities and are 
liable to sudden modification. The problem of extravagant marriage 
practices can be conveniently looked at under the following headings: 
brideprice, engagement, expensive weddings, and dower. 


BRIDEPRICE (WALWAR) 


Walwar is a Pashto term and probably the most common; the 
equivalent Dari terms for brideprice are toydna, peshkash, and shirbaha; 
galin is the Uzbaki equivalent, and the Nuristanis use the term malpreg. 
Except the last, all these terms have been used in the statutes and are 
known nationwide. In Afghanistan, a man may acquire a wife in any one 
of the following four ways: he may inherit a widow, gain a bride in ex- 
change marriage, gain a bride as compensation for a crime of which he or 
his relatives were the victim, or pay a brideprice. The last one is the most 
usual, the other three being variations of this form. 


1 Mermon (editorial article), No. 11. 1350/1971, p. 21. 
2 “Sami Suddin Zhwand’s Speech at Zaynab Nandart Conference’’, Mermon, No. 10. 
1350/1971 p. 4. 
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More specifically, walwar is the sum of money (or commodity) paid by 
the groom or his family to the head of the bride’s household. Out of this 
sum, the bride’s family may provide the couple with a jahiz. which usual- 
ly consists of household furniture and ornaments. But walwar is basically 
a payment to the bride’s family in consideration of the girl who is given in 
marriage and is not specifically directed to be spent on the provision of 
jahiz*. 

The amount of walwar varies in different localities and tribes. In Qan- 
dahar and Paktia provinces, walwar is very heavy; it is slightly less accen- 
tuated in Laghman and Nangarhar provinces; and among the Safis, 
Shinwaris and Yususfzais, it is moderate.* There is also considerable 
variation in social attitudes with regard to walwar. Whereas the educated 
city-dwellers regard walwar as a disgraceful practice, among the tribesmen 
it is approved of and regarded as a sign of status and respectability. 
Research among the Pashtuns of Almara in Paktia, for example, shows 
that a small amount of walwar implies a lower status of the bride in the 
eyes of her in-laws.° Despite these differences of attitude, walwar con- 
stitutes a problem of general concern and has been the subject of legisla- 
tion on several occasions. 

Owing to the wide variation in the amount of walwar, no uniform 
figure can be given. Representative sums quoted, however, run between 
20,000 Afs. or less to 200,000 Afs. Among the Pashtuns of Almara, 
walwar varies between 40,000 and 100,000 Afs®. In the northern prov- 
inces, walwar is reported to run between 70,000 and 150,000 Afs.? In 
Nuristan, the brideprice (malpreg) varies from 120 to 240 goats, although 
it does not consist of goats alone, this being a convenient way of expres- 
sing the required amount. Cows, bulls, silver ingots and furniture may 
be included. For brideprice purposes, it is understood that the animals 
and goods given will be the finest. Among the Kirghiz of northern 
Afghanistan, brideprice (galin) varies from one to twenty jambu, a yambu 
being valued at ten sheep (or 20 goats). Normal brideprice among the 
Durrani Pashtuns of Sar-e Pul is reported at 80,000 Afs, but brideprice as 


* Sultan Mahomed, Constitution and Laws of Afghanistan, Cambridge, 1900, p. 146; also 
Frank A. Martin, Under the Absolute Amir, London, Harper and Brothers, 1907, p. 320. 

* Qryamuddin Khadim, Neway Rana, Kabul, 1343/1964 p. 44 (in Pashto). 

> Alef-Shah Zadran, ‘‘Marriage Principles and Customs Among the Pashtuns of 
Atghanistan’’, Afghanistan, No. 33, December 1980, p. 60. 

* Ibid p. 57, 

” Mohammad ‘Omar Andkhoi, WJJ, No. 22 June 1967. 

§ Schuyler Jones, Men of Influence in Nuristan, London & New York, Seminar Press, 
1974, p. 147. 

° M. Nazif Mohib Shaharani, The Kirghiz and Wakhis of Afghanistan, Seatle, Univ. of 
Washington Press, 1979, p. 143. 
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low as 40,000 and as high as 150,000 has been paid.!° In the district of 
Katawaz, as reported by the Kabul Times, walwar is sometimes as high as 
150 to 200,000 Afs (Nov. 4, 1971). The amount of walwar is negotiated 
between the heads of the two families, and it is paid usually before the 
wedding. It is unusual for walwar to form the subject of a loan. 

In Afghanistan the average national income per capita in 1977 was 
approximately 6,750 Afs. (150 US dollars). Comparing this figure with 
the usual amount of the brideprice, it is evident that brideprice, on the 
whole, constitutes an intolerable burden for the people of average means 
in the country. 

Legislative measures to discourage the practice of walwar were taken in 
the Nizamnama legislation of the 1920s. The Nizamnama of Marriage 
(Nizamnama-e nikah “Saruist wa khatnasurt) of 1921 simply enacted that 
‘“‘walwar, toyana, galin and shirbaha are forbidden.” (Art. 15) This provi- 
sion appeared in toto in the succeeding Nizamnama of Marriage 1924. 
Neither, however, contained further measures as to the manner of en- 
forcement or the consequences of infringement of this prohibition. 
Despite reports which show that King Amanullah took a personal interest 
in the enforcement of the Nizamnamas and held responsible officials to 
task, the absence of measures to define the consequences of violation led 
to uncertainty in the effectiveness of the Nizamnama prohibition.'! The 
Marriage Law (usulndma-e izdewaj) of 1934, in its preamble, expressed 
disapproval of traditions ‘‘which imposed exaggerated and unnecessary 
expenditure; in order to restrict this expenditure, limitations are hereby 
enacted.’’ Concerning the brideprice, however, this law enacted no effec- 
tive limitation except a vague reference which read that ‘‘the trousseau 
must not be exhibited; this also applies to the sum of money which the 
bride’s parents demanded from the husband.’’ (Art. 5) The second 
clause which probably referred to walwar apparently did not prohibit its 
practice. Article 5 rather prohibited the exhibition of trousseau and ex- 
tended the same prohibition to walwar. A confusion arising from this is 
that walwar is usually not exhibited, and the exhibition of trousseau has 
hardly been a problem of comparable proportions. In short, this law has 
ignored the main issue and has instead focused on a relatively subsidiary 
matter. 

The Marriage Law (usulnama-e izdewaj) of 1949 once again prohibited 
the practice of walwar by enacting that ‘‘except mahr (dower) all other 
payments in the form of walwar, galin, peshkash and toyana are forbidden.”’ 


‘0 Nancy Tapper, (personal communication), London, 1972. 

'! For an account of Amanullah’s tour of the provinces and penalties which he inflicted 
on negligent officials see R. T. Stewart, Fire in Afghanistan 1914-1929, New York, Double- 
day, 1973, p. 205. 
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(Art. 5) This law took a step further by authorising Government 
authorities to take action in a situation where, after the completion of a 
valid marriage contract, the bride’s guardian refused to allow the bride to 
join her husband. Action, however, could only be taken, ‘‘when it is pro- 
ved that a lawful offer and acceptance have taken place’’, and because of 
the husband’s refusal to pay the brideprice, the guardian of the wife does 
not allow her to cohabit with her husband, and the latter complains to the 
authorities. The local government ‘‘shall first advise the guardian to 
release her, but if the guardian resisted their advice, the Government 
authority will deliver the wife to her husband.’’ (Art. 6) 

This Article envisaged what would be a rare situation in practice. For 
the brideprice is usually paid before the wedding, hence before a lawful 
contract is completed: ‘‘nzkadh is contracted at the wedding and is con- 
ducted late at night by the imam of the local mosque.’’!? Hence to 
assume the completion of the marriage contract before the payment of 
walwar is unrealistic. Customarily, cohabitation begins after the wed- 
ding, and until this time, the bride remains with her family and no per- 
sonal contact is allowed to take place between the couple before the wed- 
ding. According to one observer, when walwar becomes the subject of 
dispute between the husband and the parents of the bride, the latter is 
likely to dominate the situation, and make it difficult for the husband to 
prove a nikah. Supposing that the husband resorts to the authorities and 
raises a claim of nikah, the bride’s parents may deny his claim and even 
persuade their daughter to comply with their wishes.'% 

While denouncing the ‘‘excessive and non-Shari‘a expenditure in mar- 
riage ceremonies, the 1949 Marriage Law provided in its preamble that 
‘‘the competent authorities shall time and again be diligent to refer those 
who violate this law to Sharr‘a courts for punishment.’’ This clause, 
although not clearly worded implied the application of the Shari‘a discre- 
uonary penalty of éa‘zir to the violators (see more on ta‘zir below). 

Broadly speaking, subsequent legislation introduced little change in 
the terms of the 1949 Law concerning walwar. The succeeding Marriage 
Law of 1960 is totally silent on the subject and the 1971 Marriage Law 
adopted measures which are similar to those of the 1949 law. The basic 
weakness of all these enactments lies in the half-hearted legislative at- 
titude which is reflected by the absence of any specified sanctions for 
violators. 

The 1971 Marriage Law provided that ‘‘no one, including the relatives 
of the bride, may ask for or receive any cash or commodity, in any form 


12 Mohammad Ali, Afghanistan, Kabul, Education Press, 1969, p. 37. 
'S Raziqi, ‘‘nigahi ba ganun-e izdewaj’’ (A look at the Marriage Law), Mermon No. 10, 
1350/1971, p. 49. 
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whatsoever, from the bridegroom or his relatives. Violators shall be liable 
to prosecution and punishment according to law.”’ (Art. 15) Despite the 
lack of explicit reference to walwar in this clause, the issue is undoubtedly 
walwar. Beyond this, the 1971 law takes no further measure on the issue. 
Commenting on this, a Mermon (Afghanistan Women Institute’s monthly 
periodical) editorial article asks the question as to how the violators 
should be prosecuted, in which courts, and what penalties should they 
receive. ‘‘For, a vague reference to prosecution and punishment in this 
law does not effectively discourage its violation.’’ (No. 11, 1350/1971, p. 
22) 

The vagueness of the statutory measures on walwar is, in turn, reflect- 
ed in the attitude of the Afghan courts which have paid minimal attention 
to the problem. In Din Mohammad v. Gul Shirin‘* for example, the plaintiff 
Din Mohammad claimed that on 1.1.1345/1966, Seid Ahmad, the father 
and guardian of Shirin, contracted her in marriage to him while she was 
a minor of twelve years of age in consideration of a prompt dower of 
2,000 Afs, and a brideprice (toyana) of 10,000 Afs. together with a por- 
table radio of the value of 3,000 Afs, all of which he paid to Seid Ahmad 
in the presence of a number of people. The plaintiff added that Shirin 
““my wife is now a major person and I demand her to abide by her 
marital obligation to me. The toyana which Seid Ahmad has illegally 
received from me, he must return the sum in full and the radio or its price 
to me.’’ The Primary Court of Parwan refused to grant a hearing to this 
claim, and gave the only reason for its decision the failure of the plaintiff 
to produce a deed of marriage (nzkah khat) in proof of his alleged nikah. As 
for the éoyana, the Court added that since the plaintiff “‘has not clarified 
the type and make of the radio and has not explained what kind of 
banknotes he paid to Seid Ahmad, nor did he clarify whether it was 
Kabuli rupees,’> his claim is non-hearable.’? Din Mohammad appealed 
to the Provincial Court of Parwan, which consequently issued a decision 
confirming the decision of the Primary Court. The plaintiff then appeal- 
ed to the Cassation Court. This Court observed that the Primary Court 
had adjudicated the plaintiff's claim in respect of toydna but the Appeal 
Court had not proceeded upon this issue at all. The matter was com- 
municated in a letter to the Provincial Court of Parwan to which it 
replied and indicated that no action was taken as regards toyana due to the 
absence of a claim. The Cassation Court then issued its decision as 


14 Decision No. 253/24. 12. 1350/1972, Cassation Court for Civil and Criminal Affairs 
(CCCCA), Kabul (translated by the writer from hand-written records in Dari). 

‘9 Kabuli rupees which preceded Afghanis as the unit of currency went out of circula- 
tion in the early years of this century. They are occasionally seen and preserved for their 
ornamental and silver value. 
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follows: “‘Since the Provincial Court has not proceeded on this matter, 
this Court cannot proceed either; the decision of the Provincial Court is 
hereby confirmed.’’ 

Judicial proceedings in this case indicate that toyana has only been 
regarded as a civil claim which can only proceed if there is a private suit. 
This, of course, clearly disregards the 1971 Marriage Law which 
rendered toydna a punishable offence. Even as a civil matter, the claim 
over toyana has been given little significance. This is indicated in the 
almost superfluous question raised by the Primary Court as to whether 
the money paid by the plaintiff was Afghanis or Kabuli rupees. For 
Afghani currency was clearly mentioned in Din Mohammad’s claim. In 
addition, Kabuli rupees are hardly seen in modern times as they are out 
of currency. 

The absence of a specified sanction for walwar in the 1971 Marriage 
Law, however, does not represent an isolated incidence. Instances can be 
found in other statutes where new offences are created without any provi- 
sion being made in respect of their penalties. An explanation for this 
legislative attitude is probably due to the availability of the discretionary 
penalty of éa%zir under Shari‘a law. The gad is authorised, under the doc- 
trine of éa‘zir (lit. deterrence) to order punishment according to the in- 
dividual circumstance of each case, and the kind and amount of punish- 
ment is left entirely to his discretion. Ta‘zir is inflicted for such transgres- 
sions as have no hadd punishment and no kaffarah (expiation often by 
means of fasting or giving charity) prescribed for them. The process of 
trial is simple in contrast to that for hadd. Ta‘zir is inflicted on confession 
or by various forms of evidence which may be unacceptable to establish 
hadd.}® 

Ta‘zir has traditionally been practiced in Afghanistan for a variety of 
offences. Not only did the Courts use ta‘zir extensively, but the legislature 
also frequently adopted ta‘zir as an expedient frame of reference. The 
Smuggling Law of 1966 and the Customs Law of 1967 for example 
created new offences without specifying any penalties for them. In order 
to provide the necessary guidance on the matter, the Supreme Court 
issued a circular which instructed the Courts that ‘‘in contraband of- 
fences where the Smuggling Law and the Customs Law do not specify the 
penalties, the Courts may order ta‘%ziy punishments under the Hanafi 
figh.’’!? The tension which existed between ta‘zir and the constitutional 
principle of legality, as adopted in the 1964 and 1977 constitutions, has 
already been discussed. Given the fact that the Supreme Court has ap- 


© See ‘‘Ta‘zir’’ in ED. 
'7 Supreme Court circular No. 554/22. 2. 1349 (1970). 
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plied ta‘zir despite this constitutional limitation, it would seem feasible to 
extend ta‘zir to the offence of walwar as created under the 1971 Marriage 
Law, for which no penalty has been specified. 

Although walwar by itself has rarely constituted the subject of court 
litigation, the court records indicate that walwar presented an underlying 
factor to a variety of disputes. In Mirza Hussein v. Bobo Gul'® for example, 
the plaintiff Hussein claimed that Bibi Khanum, the sister of Bobo Gul 
was contracted in marriage to him by her father Khaliqdad but that later 
on, this same Khaliqdad contracted Bibi Khanum to another man, Sar- 
dar, although no divorce had taken place. Hussein then sued Sardar and 
as a result of this legal action, Khaliqdad ‘‘sought reconciliation with me 
and contracted his other daughter, Bobo Gul in marriage to me for a 
brideprice of 50,000 Afs which he received from me.’’ Hussein added 
that ‘‘Khaliqdad has now sold Bobo Gul to yet another man, Allah 
Nur.’’ Hussein’s claim was, however, denied a hearing both by the 
Primary Court and the Provincial Court because he failed to produce a 
valid nakah khat in support of his claim. Hussein appealed to the Cassa- 
tion Court which also confirmed the decision of the lower courts ‘‘as be- 
ing in accord with the requirement of Article (5) of the Marriage Law of 
1960.’’ This Article denied judicial relief to all claims of marriage unless 
supported by a nikah khat. 

Another case in which walwar appears to have given rise to litigation is 
‘Abdul Magid v. ‘Abdul Ghafur!® in which Magid claimed that his five year 
old daughter, Zarina and her mother were both invited by his cousin 
Ghafir to his house, where he unlawfully detained Zarina and prevented 
her from returning home. Magid demanded that Zarina be freed to 
return home. However, the Court considered Magid’s claim, to be in 
conflict with his petition where he stated that he had contracted Zarina in 
marriage to one Fad] Ahmad, the brother of Ghafir. On this basis, the 
Court decided that Magid’s claim was contradictory, hence non-hearable 
(ghayr-e qabil-e sam‘). In the Appeal Court, Ghafar pointed out that Magid 
had contracted Zarina to his brother ‘‘and now wants to sell her to so- 
meone else. If Magid can be prevented from doing this, I am prepared to 
set Zarina free.’’ The Appeal Court however ordered Zarina’s im- 
mediate release as she was a minor and her detention amounted to an act 
of aggresson under Hanafi law. The Cassation Court, in turn, confirmed 
this decision but added that ‘‘Zarina be delivered to Fadl Ahmad when 
she reaches the age of majority.’’ 


'®8 Decision No. 61/30. 5. 1351 (1972), CCCCA, Kabul. 
'9 Decision No. 20/5. 2. 1349/1970, CCCCA, Kabul. 
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It is common knowledge that cousin marriage in Afghanistan does not 
entail the payment of a large brideprice. A small sum may sometimes be 
paid, but this form of marriage is regarded as a family matter, hence little 
emphasis is laid on brideprice. Perhaps to avoid a cousin marriage, 
Magid sought to contract Zarina in marriage to an outsider who might 
have been willing to pay a brideprice. 

Two other feudal practices which may be regarded as variations of 
walwar are the so-called pore and badd. Pore which literally means a loan 
indicates either financial loan, or unfulfilled vengeance. A man may thus 
pay his debt by means of giving a girl in marriage to his creditor. In its se- 
cond usage, pore is a tribal method of pacifying a feud. An offender may 
give one or more girls in marriage to the victim or a member of his family 
and thus compensate for his crime. Badd (lit. feud) is similar to pore. In 
order to pacify a feud between hostile tribal groups, one or more girls 
may be given in marriage as a token of peace without any walwar. The 
girl is thus known to have been given in badd. Pore and badd are widely 
practiced in Afghanistan as methods of reconciliation and removal of 
hostility among the tribes especially in crimes of violence. 

In view of these tribal practices, one observer has classified marriage 
among the Pashtuns of Afghanistan into two types, namely normal and 
abnormal. Whereas the normal marriage refers to a marriage between 
two adults in which the prospective husband or his family pay the re- 
quired brideprice, the abnormal marriage happens whenever there is 
bloodshed and the two sides wish to settle the conflict peacefully. The 
slayer pays the blood money (nake) which consists of 60,000 Afs, two 
sheep and an unmarried girl.?° Among the Durrani Pashtuns, when dif- 
ferent Durrani tribes or subtribes have been involved in a blood-feud, 
peacemaking ideally entailed the giving of three women in marriage for 
each man killed, or one for each man wounded. Similarly when a woman 
runs away with another Durrani, the latter must give three women in 
compensation. 

The 1971 Marriage Law simply enacted that ‘‘marriage may not be 
contracted in exchange of pore and badd.’’ (Art. 21) Similar prohibitions 
were laid down in the Marriage Law 1960 (Art. 20) and the Nizamnama 
of Marriage 1921 (Art. 9). None, however, elaborate this prohibition fur- 
ther. It would seem inconsistent and unjustifiable that walwar was 
rendered a punishable offence in the 1971 Law but pore and badd were not 
treated at least on a similar basis. 


°° Alef-Shah Zadran, ‘‘Marriage Principles and Customs among the Pushtuns of 
Atghanistan’’, Afghanistan 33 (1980) p. 54. 
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ENGAGEMENT AND ENGAGEMENT GIFTS 


Several terms are used for engagement in Afghanistan. The most com- 
monly known are kozda (Pashto), namzadi and shirinikhori (Dari), whereas 
fattha and khoshi are also used in some localities. There are two main 
problems concerning engagement in Afghanistan. One is the problem of 
heavy expenditure at the engagement ceremony and the subsequent gifts 
given by the prospective husband to his fiancée on festive occasions such 
a “id, nawruz and barat. The other problem is that engagement is 
customarily regarded as a binding tie which must lead to marriage. 

Under Shari‘a law, engagement is a non-binding promise to marriage, 
hence either of the parties 1s entitled to withdraw if they wish to do so. In 
order to enable them to acquire knowledge of each other, the engaged 
parties are allowed to see each other without a valid retirement (khzlwat). 
In Hanafi law, it is recommended that they should see each other, but all 
the Shari‘a jurists agree that visits must not be in a situation of retire- 
ment. As for the harm caused by withdrawal from the engagement, 
damages are to be met only when such harm is caused by something 
other than a mere withdrawal. For example, if the flancée lays down a 
condition that certain garments should be purchased, and later she 
withdraws, the harm that may follow would not be a result merely of her 
withdrawal but of the additional condition and damages would be due. 
Any dower that may have been paid in advance is recoverable. Gifts 
given during engagement are, in Hanafi law, recoverable so long as the 
gift is still available, and there has been no change of ownership, and 
both parties are alive.?! 

In Afghanistan, overtures may commence by a visit from the mother 
or aunt of the boy or a matchmaker to the girl’s family, and in case of 
agreement, the respective heads of families meet to discuss the terms of 
the agreement. A day for the engagement is appointed on which a 
ceremony called khwara (Pashto) or shirinikhori (Dari) is upheld in order to 
publicise the occasion. Among the Pashtuns sAwara consists of a big feast 
held by the family of the bride but the groom’s side pays the expenditure. 
The number of guests and gifts to be exchanged are determined by the 
parties in advance. Early in the evening, the groom and his party leave 
for the bride’s household. The procession is accompanied by musicians, 
dancers, and guests who express their excitement by firing guns in the 
air. After the feast, the imam of the local mosque reads a few verses of the 
Qur’an and asks all present to pray for the happiness of the prospective 
couple. The boy and girl are now formally engaged. (Zadran, 1980 p. 55) 


21 Ghulam Muhayyiddin Dari, Hoqug-e famil dar Islam, Kabul, Supreme Court publica- 
ton, 1971, p. 19. 
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The educated youth, especially in the cities, are beginning to show an in- 
dependent spirit concerning their marriage, but traditionally it is con- 
sidered improper for them to take the initiative in their own hands or 
refuse the decision of their parents.?? Similar to conditions that exist in 
other Muslim countries, young men and women in Afghanistan are 
given little opportunity to get acquainted except within the extended 
family household.?? The Pashtuns of Almara in Paktia for example do not 
allow any form of contact between the prospective couple prior to their 
formal engagement, ‘‘they are not even permitted to talk to each other’’. 
Sometimes the engaged couple may not even know each other.** Ac- 
cording to another observer, the engaged pair may or may not be told of 
the engagement until just prior to the date fixed their marriage.?® The 
engagement often lasts several years. During this period, the parents of 
the boy have to send expensive gifts to the girl on national and religious 
occasions. This tradition adversely affects the financial position of the 
boy and his family.?° Such an enormous amount of money is often spent 
between the time of engagement and the marriage that the bridegroom’s 
family can be in debt for years.?? The period of engagement is usually 
long in cases of child engagement. Longer periods of engagement may 
also be due to the financial inability of the man to raise the money to pay 
the brideprice and other expenditures. 

Engagement in Afghanistan is also deemed to represent an irreversible 
tie which must lead to marriage. It is customary that as soon as someone 
comes into negotiations with the girl’s family, he is bound to marry the 
girl. This leads to problems, as in cases where disagreement follows, the 
girl has to remain a spinster in her father’s house. Consequently, the boy 
is also put under pressure to marry her.?® The binding character of 
engagement is evidenced by a parallel practice which requires the pro- 
nouncement of falag in order to dissolve the engagement. 

The Nizamnama of Marriage 1921 dealt with the problem as follows: 


It is common among people to hold the so-called ceremonies shirinikhort and 
namzadi for engagement, which is then followed, after a period of time by a 
further ceremony of shab-e hena (night of hena) which leads to nikah. All these 
ceremonies are replete with unnecessary festivities which impose great hard- 


% CAli, Afghanistan, p. 34. 

*% Harvey H, Smith et al, Area Handbook for Afghanistan, Washington D. C., U.S 
Government Printing, 4th ed., 1973. p. 98. 

** Zadran, 1980, p. 57. 

2° Erica Knabe, ‘‘Afghan Women, Do Their Role Change?’’, in ed., L. Dupree and 
L. Albert, Afghanistan in the 1970s, New York, Praeger Press, 1974, p. 146. 

*° Mohammad Qadir Taraki, the Kabul Times, Nov. 15, 1971. 

“7 Knabe, op cit., P. 149, 

*8 Hidayatullah Hidayat, W//J, No. 22, June 1967, p. 21. 
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ship on both sides, incurring wasteful expenditure, and giving rise to 
various claims in the courts. Therefore the ceremony of shirinikhort 
sometimes called namzadi is hereby absolutely forbidden... Instead of 
holding shivinzkhort, the parties are to enter the contract of marriage.’’ (Art. 
7) 
Further, the 1921 Nizamnama prohibited the sending of gifts in Sid and 
barat to the bride (Art. 11). These provisions appeared in toto in the suc- 
ceeding Nizamnama of Marriage 1924. The 1934 Marriage Law provid- 
ed that ‘‘giving gifts on holy occasions known as “tdi, barati and shakani is 
forbidden.’’ (Art. 6) The succeeding Marriage Law 1949 also imposed a 
ban on the ceremony of engagement (shirinikhort) and provided that 
“‘there is to be only one majl’s (meeting or occasion) which will be for the 
contract of marriage.’’ (Art. 2) 

Popular practices prior to nzkah was the subject of the very first Article 
of the Marriage Bill (later Law 1971). A look at the parliamentary debate 
on this Article reflected two schools of thought, the traditionalist and the 
modernist. The initia] draft of this Article reads as follows: 


Nikah is contracted upon the meeting of offer and acceptance by the nakih 
(male party to the contract) and mankuha (female party to the contract) while 
both are adults and competent persons. Ceremonies based on custom and 
usage performed prior to the contract of nikah are of no value.?® 


The debate which followed focused on two points. One was whether to 
retain the words nakih and mankuha or replace them by the more general 
term of ‘agidayn (contracting parties). The second point was whether 
customary practices should have any legal value or not. Regarding the 
first point, it was argued that the word ‘agzdayn was more comprehensive 
as it would include agents and guardians as well as the prospective 
spouses. In this way, the traditionalists ensured that the marriage guar- 
dians would retain their powers under Shari‘a law to enter a contract of 
marriage on behalf of their wards. Deputy Abdul Wakil Sadaqat propos- 
ed an amendment which read: ‘‘nzkah is contracted with the offer and ac- 
ceptance of “agidayn in the presence of witnesses.’’ This proposal received 
wide support and was adopted, however, with one addition that is the 
phrase ‘‘in accordance with the holy Shari‘a’’ which was proposed by 
deputy Azizullah Wasefi. 

With regard to the legal value of popular customs, the traditionalists 
held the view that popular custom should validly operate under the law. 
They argued that the second part of the draft Article is unnecessary and 
impractical, as there are many customs in Afghanistan which precede the 
marriage contract and they should not be denied (This view was held by 


29 Parliamentary debate on this Article appears in WJ/, No. 22 (June 1967) pp. 15-22. 
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deputies Fakhr al-Din, Mohammad Nasim and Mohammad Akram). 
The modernist view, however, carried the debate and was put forward by 
Hadi Badri and Babrak Karmal. The former argued that upholding 
popular customs would mean opening the door of the court ‘‘to unlawful 
claims and increased tension among people.’’ Karmal based his argu- 
ment on the Shari‘a: any popular usage which leads to cruelty and in- 
justice to the individual, and undermines the well-being of the society 
while also lacking in explicit support in the Shari‘a would amount to bid“a 
(arbitrary imnovation). “‘I know hundreds of families’? who owned 
average sized plots of land and were forced to sell them in order to meet 
the expenditures of engagement, wedding and compulsory brideprice. 
This is the common pattern in the whole of Afghanistan. Karmal urged 
the deputies to fight these ‘‘recurrent social mischiefs’’. Deputy Hidayat 
pointed out that women in Afghanistan are denied both their civil rights 
and their rights under the Shari‘a. The father forces his adult daughter in 
marriage, the brother does the same to his sister and so do other relatives. 
They do this without regard for her consent to the marriage. It was in 
view of these problems that this Article has been drafted. Confirming this 
view, Sayd Fadeli said that ‘‘many customs are observed in Afghanistan 
which are wholly anti-Shari‘a and utterly repressive.’’ The modernist 
view prevailed in the end and the second part of the draft Article was 
adopted without change. 

The binding character of engagement is substantiated by a practice of 
a somewhat clandestine nature called bdzi (lit. play) or choghel bazi which 
is observed in some parts of Afghanistan. The Yusufzai and Berdoruni 
Pashtuns do not allow the man to visit his fiancée until the completion of 
the wedding. But the Hazara, Tajik and Aymags allow secret visits or 
bazi between the engaged couple. Accordingly, the mother or a female 
relative of the girl ushers the man to his fiancée’s apartment. At this visit, 
all forms of ‘‘innocent freedom is allowed but the last favor is always 
withheld’’. This account given by M. Elphinstone®® is confirmed by re- 
cent research which reports that among people who permit choghel bazt, 
‘“‘sexual intercourse is discouraged between the engaged pair.’’ (Zadran, 
1980 p. 57) People who practice baz tend to regard engagement as bin- 
ding as marriage. An example of this is the engagement of Ejab to Daud 
Shah of the Maduzai tribe: Ejab was engaged to Daud Shah by her 
father, but before Daud Shah had paid more than half the walwar, he 
went secretly to baz7 one night and discovered that Ejab was ‘‘ugly, dark- 
skinned and covered with large boils.’’ He lost interest in taking her for 
his wife. 


*9 An Account of the Kingdom of Caboul, london, 1839, p. 236. 
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Some time later, Ejab’s relatives asked Daud Shah either to pay the 
rest of the walwar and come to 6daz1 or divorce Ejab. Eventually Daud 
Shah in the presence of the village elders, threw three stones and divorced 
Ejab by a triple talag. He did not receive any of the walwar which he had 
paid. After this a very poor old man came to the village as a muzdur (ser- 
vant) and asked the village headman to arrange his engagement to Eyab 
which was arranged. It was said that no one would ever take a woman 
who had been to dazz with another man, but the muzdur was not in a posi- 
tion to worry about that.*? 

The Marriage Law 1960 denied judicial relief to a claim of nikah which 
was not evidenced by a nikah khat (Art. 5). As a result of this provision, all 
claims of marriage whether they were based on a mere engagement or a 
proper contract were denied a hearing by the courts unless supported by 
a nikah khat. As the court records indicate, this provision was invoked 
very frequently. The courts insisted on the nzkah khat and refused to hear 
any other form of evidence to establish a claim of marriage. 

The 1971 Marriage Law, however, modified this position and made it 
possible for a claim of nzkah to be heard by the courts without a nikah khat 
provided that ‘‘there exists between the parties a reputation of marriage 
or marital cohabitation which satisfies the court by the testimony of a 
number of reliable persons.’’ (Art. 37) At an informal interview with 
myself, the Chief Registrar of Documents, Sayd Jandad Sharafat, con- 
firmed the view that this legislative change had brought an increased 
number of unfounded claims of marriage to the courts often based on an 
engagement only.?? The confusion between engagement and nzkah is ap- 
parent in Abdullah v. Mahera Mustamand:** in which Abdullah attempted to 
persuade the court that a customary engagement was the equivalent of 
nikah; he thus attempted to prove a nikah without a nikah khat under the 
1971 Marriage Law. In this case, Abdullah claimed that Mahera had 
contracted herself in marriage to him but that she later refused to abide 
by her marital obligations. Mahera denied this claim and drew the atten- 
tion of the court to a petition of the plaintiff in which he had urged that 
‘‘Mahera should accede to concluding the contract of nikah.’’ Mahera 
thus asserted that Abdullah’s claim was contradictory and non-hearable. 
Mahera quoted Article 1647 of the Mujallah, and the Shari‘a rule to the 
effect that ‘‘asking for nikah of a free woman hinders the claim of her 
nikah—Fatawa al-Kamiliyya, p. 86.’’ Against this, Abdullah stated that in 
‘four Surf (custom) in Afghanistan, the term ndmzadi is used to imply the 


31. Nancy Tapper (personal communication based on her field research among the 
Maduzai tribe) London, 1972. 

32 Kabul, October 1972. 

33 Decision No. 42/17 11. 1350/1971, Central Primary Court for Civil Affairs, Kabul. 
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contract of nikah.’’ He referred to Article 36 of the Mujallah that ‘‘‘urf is 
authoritative’ adding that in the current ‘urf of Afghanistan, in order to 
legitimise intercourse and visits between the couple before the wedding, 
offer and acceptance usually takes place. Abdullah explained that by ask- 
ing for nkaA in his petition, he meant the execution of the wedding. 
Mahera denied Abdullah’s statement once again and emphasised that 
namzadi and nikah were distinctly different, and even if there were a ndm- 
zadi, it would be of no value per Article (1) of the 1971 Marriage Law. 
But prior to adjudication, Abdullah withdrew his claim because of the 
‘lack of psychological agreement’’ between him and Mahera. The court 
consequenty decided to conclude the case and ordered the parties to 
‘‘cease controversy’. 

The court did not attempt to relate the facts of this case to the ruling of 
the 1971 Marriage Law. One can imagine, however, that the vague 
terms of this law, which merely invalidated customary practices prior to 
nikah, did not provide a satisfactory solution to the problems encountered 
in this case. It may be added here that in Afghanistan the courts have 
usually been reticent in finding solutions to specific issues through the in- 
terpretation of the statutes. The Civil Law 1977 too merely reiterated the 
Hanafi figh on the distinction between betrothal and nikah and failed to 
clarify the persistent confusion between them. Consequently, an allega- 
tion, such as made by Abdullah in the foregoing case, that an offer and 
acceptance took place on the occasion of betrothal, could still be sustained 
under the Civil Law. 

The problem at issue is, however, entrenched in long-standing custom 
and requires individual legislative attention. The law should therefore 
clearly refer to the problem, devise a specific solution, and avoid 
generalities that would be open to misinterpretation. A specific approach 
is hkely to have an educational value for the public, and it would also 
alert the courts to the need for combating problems which have been 
clearly identified. Furthermore, an adequate solution to the confusion 
between betrothal and nikah would seem to necessitate accurate 
documentation of the terms of the contract, in other words, a compulsory 
registration of marriage. 


EXPENSIVE WEDDINGS 


The Shari‘a recommends walima which is a feast in order to publicise 
and celebrate the nzkah. The Hanafis and Hanbalis consider walima to be 
recommendable (mustahabb), but according to the Shafi‘is, it is strongly 
recommended (sunna mu°akkada), whereas the Malikis consider walima to 
be obligatory (wajzb). According to one Tradition, the Prophet is reported 


Kamali - 978-90-04-49290-5 
Downloaded from Brill.com 10/12/2024 11:32:01AM 
via Wikimedia 


98 MATRIMONIAL LAW 


to have forbidden marriage to be performed in complete quiet. In 
another Tradition narrated by Abu Hurayra, ‘‘a wedding feast attended 
only by the rich from which the poor is kept away is an evil occasion.”’ 
(‘urs, EI‘) At the Prophet’s own wedding feast on the occasion of his mar- 
riage to Safiyya, the walima consisted of a dish of dates, curds and fat to 
which according to some Traditions was added a meal of roasted barley 
(sawiq). 

A Kabul Times editorial described wedding parties as ceremonies ‘‘ac- 
companied by feasts and competitive musical entertainment.’’ (Oct. 
19.1971) In 500 weddings performed in Kabul in 1972 as reported by the 
Kabul Times, the average expenditure on each wedding in the old city of 
Kabul was about 60,000 Afs (Feb. 19,1973). 

At a country wedding, almost the whole village will be invited. All 
must be fed and there must be music and entertainment. Since this is the 
general practice, a family which is not rich must incur debt in order to 
cover the cost of such a celebration.** In Almara of Paktia for example, 
wedding ceremonies last at least three days. Food and musical entertain- 
ment is provided by the groom, and both the bride and the groom’s sides 
offer gifts of approximately equal amount to their guests on the occasion. 
If for example twenty silk turbans and 100 meters of good quality 
material for women’s dresses and 180 handkerchiefs are offered by the 
bride’s side, about the same quantity will be offered by the groom’s side 
(Zadran, 1980 p. 59). 

In the cities, the provision of a diamond ring and other jewelry, a 
fashionable wedding dress, and throwing a wedding party in one of the 
most expensive hotels make urban weddings very expensive. Comparing 
the modern wedding to the traditional, an observer comments that ‘‘wed- 
dings today appear simpler but they are more expensive.’’% 

The Nizamnama of Marriage 1921 introduced specific limitations on 
wedding expenditures. Quantitative limits were thus imposed on the pro- 
vision of sweetmeats (shirini) which were ‘‘not to exceed four pounds in 
weight.’’ (Art. 14). Clothes provided by the bridegroom were classified 
into three categories. The wealthy group was to provide four sets of silk 
and four sets of woollen and cotton costumes; the middle income group 
three sets of each silk and woollen; and the low income group three sets of 
woollen and cotton costumes (Art. 16). Jewelry and furniture given by 
the bridegroom were to be optional (Art. 19). The Gift to the mullah who 
contracted the nzkah was not to exceed twenty rupees (Art. 21). The wed- 
ding feast given on the ‘‘night of hena by either side is not forbidden’’ but 


4 Wilber, Afghanistan, p. 92. 
35 Kabul Times, Oct. 23, 1971 (by a Staff writer). 
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food provided must not exceed what is necessary for consumption and 
‘“‘guests must not take anything home’’ (Art. 20). These measures were 
upheld in the succeeding Nizamnama of 1924 with but minor changes. 

In an attempt to restrict the duration of wedding festivities, the 
Marriage Law 1934 permitted a wedding ceremony only on the day of 
the contracting of nikah (Art. 2), and sweetmeats distributed on this occa- 
sion were not to exceed seven kilograms (Art. 4). In an attempt to 
discourage the holding of parties by both sides, the 1934 Law enacted 
that only ‘‘the bridegroom is authorised to prepare a meal’’ on the occca- 
sion (Art. 4). 

The 1949 Marriage Law dropped fixed limits and instead adopted flex- 
ible measures on wedding expenditures. With regard to clothes, this law 
enacted that ‘‘the gift of clothes to the bride is left to the discretion of the 
groom.’ (Art. 3) Holding a wedding party (walima) was permitted, 
however, the groom was cautioned to avoid extravagance. The provision 
of gifts to the guests and the mullah and excessive consumption of 
sweetmeats was forbidden altogether (Art. 4). 

The Marriage Law 1971 contains only one brief clause on the subject 
which reads that ‘‘weddings should be performed in simple home-made 
costumes’’ (Art. 15). Referring to this measure, a Mermon editorial com- 
mented: the purpose of this clause is not very clear. If the purpose is to 
discourage excessive expenditure, then this is not confined to wedding 
clothes only. It was expected that the 1971 Marriage Law should have ex- 
plicitly forbidden extravagant marriage ceremonies.*° 

The basic aim of walima in Shari‘a is to publicise the nzkah. This aim 
can surely be achieved by other means such as announcement in the mass 
media. In order to remove some of the pressure for holding extravagant 
parties, the Ministry of Justice, which supervises registration offices, 
could introduce regulations to ensure media publicity upon the registra- 
tion of ntkah. The issue could, on the other hand, be tackled on a more 
practical level, for example, through the provision by municipal 
authorities of registered buildings where marriage parties could be held. 
The facilities and type of entertainment at such places should be planned 
so as to make it appealing to the local people without stimulating com- 
petition. The aim of such a project should not be commercial profit; it 
should rather be looked at as a social service which should aim at becom- 
ing cost-effective only. In this way, a measure of control can be exercised: 
a) in the size of the buildings so that they can cater for only a certain 
number of people; b) in the duration of entertainment and music; c) over 


» ““Nigahi ba ganin-e izdewaj’’ (A look at the Marriage Law), No. 7 & 8, 1350/1971, p. 
74. 
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the quantity and variety of food; and d) to encourage registration, 
publicity, and the use of simple bridal clothing. Moreover, the premises 
could be used for certain alternative purposes; it would in fact be ad- 
visable to plan it with this aim in mind. 

A project of this nature would appeal to the client especially when there 
is a shortage of requisites in cases where the wedding party is organised 
on an individual basis.*’ There are, at present, a few places in Kabul, for 
example, the Press Club, where wedding parties are usually held. But 
these have undoubtedly become venues for the well-to-do. As already 
noted, the success of the proposed project would largely depend on its ap- 
peal to to the people of average means. 


Dower (MAHR) 


The Qur’an orders believers to ‘‘give women their dower’’ on entering 
matrimony (4:5). A marriage contract, under Shari‘a law, is nevertheless 
valid whether it stipulates a dower or not. If the gift of dower is not 
stipulated or in cases where the contract expressly precludes the dower, 
the wife is entitled, under Hanafi law, to the mahr al-mithl or proper 
dower, which is calculated with reference to the mahr received by the 
women of her status. In Hanafi law the minimum dower which may be 
stipulated is one dinar (or ten dirhams). This sum is given because accor- 
ding to one Tradition the Prophet gave several of his wives a dower of ten 
dirhams and articles of household equipment such as a hand-mill, a 
water jug and furniture. There is, however, no specified maximum for 
mahr in Shari‘a. 

The Shari‘a allows the parties to stipulate in the marriage contract 
when the dower should be paid, either on the conclusion of the contract, 
or at any specified time, or even a portion on the conclusion of the con- 
tract and the remainder on the termination of the marriage by death or 
divorce. If the parties do not specifically state when the dower should be 
paid, the Hanafis hold that in the absense of local custom to the contrary, 
half the dower is due when the contract is concluded and payment of the 
other half is deferred until the marriage ends:°8 

The claim of the widow for the unpaid portion of dower is an 
unsecured debt due to her from her husband or his estate. But the Shari‘a 
gives to the widow, whose dower has remained unpaid, a special right to 


37 **Fashionable and expensive wedding costumes are usually used for one evening. To 
avoid waste, hired wedding dress should be encouraged and made available together with 
other necessary articles such as furniture, cutlery etc., (A Reader's Letter, J/umhurtyat, No. 
76, November 14, 1974). 

38 al-Ibyani, Sharh al-ahkam, vol. 1, p. 106. 


Kamali - 978-90-04-49290-5 
Downloaded from Brill.com 10/12/2024 11:32:01AM 
via Wikimedia 


EXTRAVAGANT MARRIAGE CEREMONIES 101 


enforce her demand. This is known as the ‘‘widow’s right of retention’’. 
A widow lawfully in possession of her husband’s estate is entitled to re- 
tain such possession until her dower debt is satisfied. It is a right to retain 
and not to obtain, which gives her priority over other heirs and creditors. 
But once she loses possession of the estate, she loses her right of Priority 
and is in no better position than an unsecured creditor.** In Afghanistan 
the two major problems arising from dower are those of non-receipt of 
dower by the wife, and the excesses in expenditure incurred by this 
religious tradition. 


a) Non-receipt of Dower by the Wife 


The money or property assigned as mahr is rarely given to the wife 
unless she is divorced and then resorts to court wrangling (Kabul Times, 
Oct. 23, 1971). It is neither given to the wife nor is it kept for her. It is the 
wife’s father who usually receives the mahr.*° At the parliamentary debate 
of the Marriage Bill (later Law 1971), one deputy called attention to this 
problem and urged that the law must ensure that the bride receives her 
dower, otherwise, ‘‘we all know that the guardian of the girl receives the 
dower and slips it into his own pocket disregarding her Shari‘a right.’’*! 

The problem is, on the other hand closely related to the registration of 
marriage and divorce. A nikdh khat normally indicates if the wife has 
received the dower or not. The standard form of nzkah khat contains a sec- 
tion for the entry of the whole dower, the part received, and the re- 
mainder which may be owing. This is illustrated in Shah Baba & Latifa** 
where Latifa, being a major and competent person, acknowledged that 
out of a total mahr of 45,000 Afs, she received 15,000 Afs. As regards the 
remainder, Shah Baba made a statement that he owed 30,000 Afs, the 
deferred part of the dower, to Latifa. In this way, the nzkah khat registers 
the terms of the initial agreement, and it serves as a document of proof in 
the hands of the wife should the husband later refuse to acknowledge his 
debt. The Marriage Law 1960 and the succeeding Marriage Law 1971 
were explicit to the effect that nzkah khat served simultaneously as a docu- 
ment of proof of both the nzkah and the mahr. 

A talag khat (deed of divorce) on the other hand normally contains a 
brief reference as to whether the wife has received the dower or not. But 
does not give any information as to the amount of dower or the terms of 
payment. Whenever the parties volunteer to enter a statement in the falaq 


* Hinchcliffe, 1971, p. 123. 

*° Knabe, in Dupree, Afghanistan in the 1970s, p. 148. 

“ Fayzan al-Haq, WJJ, No. 23 (July 1967) p. 25. 

* nikah khat No. 13/23. I. 1348 (1969), Registration Office, Shahr-e Kohna, Kabul. 
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khat concerning the dower, it 1s recorded. In the absence of such a state- 
ment, the registration officer leaves the matter undetermined. The 
registration procedure will be described more fully in a later chapter on 
divorce, hence an example should suffice to illustrate the point. In 
Ma‘sum Khan v. Bibi Gul*? the parties registered a falag khat where Bibi 
Gul made a statement that she received her dower from Ma‘sim Khan 
and gave him a formal receipt to this effect. This is an unusual case as 
records of the falag khat generally indicate that cases in which the parties 
make such a statement are relatively rare. In the majority of cases, the 
dower remains unsettled while the falag khat is completed. The basic 
weakness of the falag khat procedure thus being that it is voluntary and 
the husband is virtually free to settle his dower debt on the occasion of 
registering a final divorce or not. 

The Marriage Law 1971 provided for the dower to be assigned at the 
meeting of contract (majlis-e Sagd) and recorded in the nikah khat (Art. 14). 
This law enacted that ‘‘dower is the right of the wife and will be paid to 
her. Both prompt and deferred dowers are inserted in the nikdh khat and 
paid to her or to her legal agent.’’ (Art. 16) Upon the registration of mar- 
riage, the deed of marriage is to be handed to her in person or delivered 
to her by her legal agent (Art. 24). This law contained further measures 
which ensured that the dower was adequately documented and that the 
wife actually received her dower. 

Quantitative limitations on dower were, in fact, introduced under the 
Nizamnama of Marriage 1921 and the succeeding Nizamnama of 1924 
both of which restricted the amount of dower to 30 rupees (Art. 15 and 11 
respectively), a sum which was considered to be the equivalent of the 
Hanafi minimum for mahr. These restrictions which were introduced 
under Amanullah, stood in contrast to the limits imposed by his grand- 
father, Abdur Rahman in 1883. The latter decreed that mahr for 
members of the royal family should be between three and twelve thou- 
sand rupees, of the nobility between one and three thousand, and of the 
ordinary people between 300 and 900 rupees. The Amir also compelled 
husbands to give their divorced wives the dower that had been agreed 
upon at the time of the marriage contract (Kakar, 1979, p. 170). 

The Marriage Laws of 1934 and 1949, although discouraging ex- 
travagant marriage practices, did not impose any restriction on mahr, nor 
did indeed the 1971 Marriage Law. This last in fact encouraged the pay- 
ment of large dower by exempting dower from taxation upon registration 
of nikah khat (Art. 17). 


3 talag khat No. 1/1. I. 1351 (1972), Registration Office, Shahr-e Kohna, Kabul. 
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b) Excessive Dower 


Broadly speaking, the amount of dower in Afghanistan is similar to 
that of the brideprice.** It varies from a token sum to several hundred 
thousand Afghanis.*® There is, however, a marked difference in the 
prevailing socio-religious attitudes concerning the two items. Whereas 
walwar is frowned upon by the educated Afghans, they nearly all approve 
of dower. This difference of attitudes is reflected both in urban and rural 
marriages. In rural areas where tribal ties are strong, walwar tends to ex- 
ceed the dower. Among the more educated city-dwellers, on the other 
hand, walwar is sometimes absent but the dower tends to be considerably 
larger. 

A parallel can be drawn between excessive dower and the problem of 
non-receipt of dower by the wife. Women who are assigned very large 
dowers are not usually given it without undergoing lengthy litigation in 
the courts.*® From his experience as the President of the Cassation Court, 
Mohammad Qadir Taraki concluded that ‘‘dower has been a main 
source of dispute between married couples mainly because the amount of 
dower is often stipulated in the marriage contract without taking into 
consideration the financial status of the boy.’’ The problem becomes evi- 
dent when the couple reach the verge of separation and the wife demands 
her dower. Taraki held the view that the amount of dower should be 
legally restricted.*’ 


c) Ciol Law 1977 


This law is totally silent on walwar but it contains detailed provisions 
on the subject of mahr. However, these provisions, based on classical 
Hanafi law, fail to address the problems of excessive dower and non- 
receipt of dower. This law entitles the wife to a specified dower (mahr-e 
musamma) and if no dower is specified in the marriage contract, or if it is 
specially precluded, the wife is entitled to a proper dower (mahr-e mithl), 
one which is received by the women of her status (Art. 99). The dower 
may be prompt (mu‘ajjal), which is payable immediately, or it may be 
deferred (mu7ajal), which may be paid at a later date. If the marriage 
contract is totally silent on the amount of dower or the method of its pay- 
ment, both shall be determined in accordance with popular custom (Art. 
101). It is remarkable that by upholding popular custom this law totally 
ignores its harmful effects on the spouses. Instead of attempting to im- 


** Smith, p. 100. 

* Knabe, 1974, p. 148. 

*© Mermon editorial, ‘‘nigahi ba ganun-e ezdewaj’’, No. 7 & 8, 1350/1971, p. 76. 
*7 “Interview with Taraki on Marriage Law’’, Kabul Times, Nov. 15, 1971. 
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pose quantitative restrictions on dower, the Civil Law permits the 
amount of dower to be increased after the completion of the contract pro- 
vided that the amount of the increase is specified; the wife or her guar- 
dian accepts it; and the marriage subsists (Art. 102). Yet there is no pro- 
vision stipulate to whether the dower can be decreased once the marriage 
contract is completed. 

The provisions of this law relevant to the non-payment of dower to the 
wife are confined to those which emphasise her proprietary rights concer- 
ning dower. It is provided that dower is the property of the wife, and that 
her father may not interfere with it either by receiving the dower for his 
own benefit or by making a gift of it to a third person (Art. 103 & 113). 
Similarly no one may compel the wife to dispose of her dower to the hus- 
band or anyone else. Should the wife die before receiving the whole of her 
dower, her legal heir would be entitled to demand it (Art. 114). 

Concerning engagement, the Civil Law enacts that engagement is a 
mere promise to marry and either of the parties is entitled to revoke it 
(Art. 64). Ifa gift is given upon engagement, the donor may, in the event 
of revocation by the other party, demand the return of the gift or its 
monetary value. However, if the engagement is revoked by the donor of 
the gift himself, he may not demand its return (Art. 65). The Civil Law 
suffers from the typical weakness of many an Afghan statute which 
translates the Shari‘a into the statutory format without paying attention 
to specific issues of Afghan society. The section of this law on dower 
reproduces the Shari‘a provisions in toto but fails to offer solutions to the 
problems encountered in Afghanistan. This weakness is, of course, a part 
of the larger question of whether or not to continue the juristic tradition 
of taglid, which features prominently throughout the Civil Law. 


d) Decree No. 7 


On October 17, 1978 the Revolutionary Council issued a decree entitl- 
ed ‘‘Dower and Marriage Expenses’’ which prohibited walwar and other 
excessive marriage expenditures on pain of imprisonment for up to three 
years. Accordingly ‘‘no one shall compel the bridegroom to pay money in 
the form of cash or commodities as a bride price (toyana or walwar) at 
the time of marriage.’’ (Art. 1) This decree which stipulated that the 
dower must not exceed 300 afghanis also prohibited the girl and her guar- 
dian from accepting any amount exceeding this sum (Art. 3). Similarly, 
the bridegrom or his guardian may not be compelled ‘‘to prepare 
clothing or presents for the girl or her family at the occasion of “di, 
naurozi, baratt or other occasions.’’ (Art. 2) The decree declares that 
anyone who violates these provisions shall be liable to imprisonment for a 
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period of six months to three years, and the money or commodity which 
has exchanged hands shall be confiscated (Art. 6). 

Reports indicate that both this decree and the land reform decree (No. 
6) were ‘“‘violently resisted in the countryside’’ (N. Newell, 1981, p. 83). 
Owing to the widespread popular protest, President Karmal rolled back 
these measures in 1980. A state of uncertainty over the precise position of 
the law prevails at present. It seems, however, unlikely that these 
measures will be enforced (Nayar 1981, p. 22) whether they are formally 
abrogated or not. A purely punitive approach to the issues in question 1s 
indeed unrealistic and presents formidable difficulties in practice. Apart 
from the fact that law enforcement facilities in Afghanistan are incapable 
of implementing such measures, the decree is unrealistic in that it fails to 
take into consideration the point that these practices are prevalent and 
entrenched in social traditions. 

Walwar, dower, and other marriage expenditures are all pecuniary 
issues and the remedy should reflect the nature of the problem, in other 
words, the introduction of legal measures to make these practices very 
costly for both the donor and the recipient. In taking such measures, 
however, care should be taken that the well-to-do are not given the op- 
portunity to violate the law merely because they can afford to meet the 
costs. It would seem reasonable to suggest that walwar should be pro- 
hibited and violators should be made liable to heavy fines, say 25 or 30 
per cent of the actual sums given in walwar. The recipient of walwar 
should be required to return the sums received to the donor, and to pay a 
similar amount in fines. 

In dealing with the problem of excessive dower, emphasis should be 
laid on persuasive measures and milder punitive sanctions. Initially , 
legislation should impose flexible limits on dower. Any amount of dower 
up to a reasonable maximum, say 4,000 afghanis should be permissible; 
those who exceed this limit should be liable to pay a tax of, for example, 
25 per cent. In addition, a dower above the legal maximum should, as a 
rule, be a ‘prompt dower’ and payable upon the completion of the mar- 
riage contract. This would help to ensure a) that the sums assigned are 
within the financial ability of the husband; and b) immediate payment 
would remove the possibility of subsequent disputes arising out of the 
non-payment of dower. 
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CHAPTER FIVE 


CHILD MARRIAGE 


On examination of the statutory measures on child marriage it appears 
that the Afghan legislator followed two main objectives in this area: 
restriction, and indirect prohibition. Statutory laws either imposed 
restrictions on the practice of child marriage while retaining the legality 
of child marriage, or sought to abolish it by means of enacting a legal age 
of marriage. While the Nizamnama of 1921 and the Civil Law 1977 
abolished child marriage, the 1960 and 1971 marriage laws adopted 
measures to restrict the practice of child marriage. In the following pages, 
the salient points of the Shari‘a law will be outlined and this will be 
followed by a closer look at these statutes. While discussing the legislative 
measures, an attempt will be made to illustrate the climate of opinion in 
Afghanistan on the relevant issues as reflected in parliamentary debates 
or in media publications. 

Child marriage is an exception to the legal norm in Shari‘a. The norm 
in Shari‘a is the marriage of majority which is contracted with the con- 
sent of the man and the woman; sanity and majority are the essential re- 
quirements of such a contract. There is one exception to this norm which 
is embodied in the power of the marriage guardians: some persons are 
empowered to contract certain other persons into marriage because of 
deficiency in the volition of the latter.! Thus a minor boy or girl may be 
contracted into marriage by a guardian. This power of matrimonial con- 
straint (bar) is, broadly speaking, subject to the option of puberty (AAzyar 
al-buligh) and two other restrictions whose main pupose, as discussed 
below, is to protect the interests of the ward. 

No specific age of majority is prescribed in the Shari‘a. It is a general 
principle of Shari‘a law that legal majority comes with physical puberty. 
Hence in theory, capacity to conclude a marriage contract depends 
basically upon proof of sexual maturity established under the normal 
rules of evidence rather than the attainment of a specific age. In practice, 
however, majority and minority is usually determined by legal presump- 
tions. There is an irrebutable presumption of the law that a girl below the 
age of nine and a boy below the age of twelve have not reached puberty 
and are therefore minors. An equally conclusive presumption exists ac- 


' Al-Sa‘id Mustafa al-Sa‘id, fi madd isti°mal huqiq al-zawyjtya, Cairo, Matba‘a al-i‘timad, 
1949, p. 162. 
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cording to which puberty and therefore majority is attained for both sexes 
with the completion of the fifteenth year.? 

The power of matrimonial constraint (ijbar) in Hanafi law rests with 
any ‘proper’ marriage guardian, that is the person qualified to act under 
the rules of priority in marriage guardianship. This right belongs firstly 
to male agnatic relatives in accordance with a system of priorities broadly 
parallel to the priorities in inheritance. When wbdar is exercised by the 
father or paternal grandfather, it is binding and is not normally subject to 
the option of puberty. All the Shari‘a schools have however agreed that 
where the father or paternal grandfather has acted fraudulently or 
negligently as, for instance, in cases where the minor is married to a 
lunatic, or the contract is to the manifest disadvantage of the minor, the 
contract is voidable at the option of the minor on attaining puberty.’ 

The option of puberty in Hanafi law is available both for boys and 
girls; it is however more significant with regard to the latter, for the boys 
are then enabled to exercise their power of falag. The option of puberty 
can be exercised through the court only. Until the court issues a decree 
the marriage subsists. This is shown by the fact that if either spouse dies 
after opting for repudiation on attaining puberty but before a decree of 
the court, the surviving spouse will inherit. A girl contracted in marriage 
in minority must exercise the option of puberty as soon as she reaches the 
age of majority. If she is a virgin, as in most cases she will be, she loses 
her right if she remains silent on being informed of the contract. If she is 
no longer a virgin, that is if her husband has consummated the marriage 
during her minority, she will lose the right only after expressly consenting 
to the marriage or by doing something indicative of consent such as ask- 
ing for dower or maintenance or allowing her husband to continue to 
have intercourse with her after reaching the age of majority.‘ 

The basic aim of Shari‘a in providing for the power of matrimonial 
constraint is the protection of the benefits of the wards and the prevention 
of harm to them. This is the central issue of the following conditions. 

A) Jjbar must maintain the advantage of the ward. The fugahd have 
held the view that ybdr is not to be exercised when there is no advantage 
to the ward. According to Shafi‘i, wbar of a virgin girl by the father is per- 
missible when it is to her advantage and will do her no harm, and not per- 
missible when it is to her disadvantage or likely to harm her. It is on this 
basis that an insane minor may not be married as there is no need for it at 
the time, nor is there any certainty of the situation after puberty. Similar- 


’ Noel J. Coulson, Succession in the Muslim Family, Cambridge Univ. Press, 1971, p. 11. 
* Al-Marghinani, The Hedaya, p. 37 
* Tbid., p. 38. 
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ly the marriage of an insane major is not permitted unless the need for it 
is felt at the time. Jjdar is to be used only in cases where it is intended to be 
of benefit. This is why the father is not to marry his minor son to more 
than one woman for it is considered that more than one nikafh is of no 
benefit to him. The power of matrimonial constraint is further restricted 
in the proviso that the marriage must be to an equal (kufw). The jurists 
have also considered that marriage to the girl must not harm the hus- 
band, and that he must not be a person who causes the wife harm on 
cohabitation. This is further explained in the following terms: that there 
must not be in the husband or in the wife (according to the cir- 
cumstances) a fault which warrants the exercise of the option of cancella- 
tion—khiyar al-faskh—had they been competent persons. Should ybar be 
exercised in total disregard of the above provisions, the nikah becomes 
voidable according to the approved view—ra’y mushhur—. A variant view 
is that the nzkah is valid but is subject to the ward’s option at puberty, or 
immediately should she be a major person. The Hanafis however have 
added the proviso that when a minor girl is contracted to a husband who 
is not her equal, or where there exists an apparent fraud in dower (excess 
in the dower of a minor boy, or reduced dower for a minor girl), such a 
nikah, if contracted by a guardian other than father and paternal grand- 
father, is voidable on general agreement. In the case of father and pater- 
nal grandfather, whereas Abu Yusuf and Muhammad regard it as 
voidable, Abu Hanifa regards it as voidable only when the father and 
paternal grandfather are well-known for their mismanagement in tran- 
saction (su? al-tkhtiyar).* 

B) The ward’s advantage must be the aim of zbar. If ybar is being exer- 
cised by the guardian in his own interests, steps must be taken to prevent 
him. This is a corollary of the previous restriction, for when the benefit of 
the ward is contra indicated, so is the aim of gbdr. In such cases, it is pro- 
bable that harm is intended to the ward or that no benefit will come from 
ybar. But suspicion aroused by the conduct of the guardian in his use of 
ybar as a form of self-interest renders the nmzkah irregular (fasid). An il- 
lustration of this restriction is the so-called nzkah al-shaghar (shaghar means 
vacuum) which is prohibited. This describes a mutual agreement be- 
tween guardians where each respectively agrees to give their ward in mar- 
riage to each other and no dower exchanges hands. The main reason 
given for this prohibition is that neither of the guardians intend to benefit 
their wards but only themselves, hence act unlawfully. 

In Afghanistan, ‘‘it is an old practice that the parents of the future 
bride and groom arrange the engagement, or contract the nikah, on 


5 Al-Sa‘id, pp. 165-68. 
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behalf of their children when they are minors. Often when these boys and 
girls have reached the marriageable age, they find that they are incom- 
patible.’’® Parents often regard it a disgrace to admit that their daughter 
has chosen her future husband.” This social attitude stands in contrast to 
the Shari‘a in which the norm is nkah of majority. Whereas parents often 
desire to see their sons and daughters married while they are alive, they 
think that their children should not be given the opportunity to express 
their views on marriage.® 

When the parents arrange the engagement of their children, they 
usually feel committed to the idea that the engagement must lead to mar- 
riage. In order to ensure this, early marriage is preferred. For a variety of 
motives, the parent/guardian may favour an early engagement. A Mer- 
mon contributor, Raziqi, has listed these as follows: 

a) Engagement at pregnancy: Friends and relatives sometimes pledge 
that when a boy and a girl are born to them each will become husband 
and wife to the other. When this happens, both sides invite their relatives 
and declare the engagement is declared. 

b) Engagement for favour: In order to reciprocate a favour recived at a 
time of need, a man may give his daughter in marriage as token of 
gratitude to the person he received the favour from. 

c) Engagement for inheritance: A girl with prospects of inheritance 1s 
often sought after by her relatives or outsiders who keep in view the pro- 
perty that she will bring with her. 

d) Connecting engagement: A family may seek a profitable connection 
by marrying their daughter into a more influential family. 

e) Engagement by bequest: In order to ensure continuing good rela- 
tions between families a man may announce an engagement between two 
persons on his death bed. 

f) Engagement by force: Sometimes an influential man may force, trick 
or bribe a girl into marriage. The girl may be from a poor home and may 
be exposed to his influence in some way. 

g) Charitable engagement: In order to express his loyalty to a religious 
family, a man may marry his daughter to a member of that family as an 
act of charity. 

h) Punitive engagement: In order to penalise those who resist the 
patriarch by insisting on their own choice, the patriarch may impose his 
will by suddenly announcing the engagement of a member of his family 
to another. 


® A staff writer, ‘‘Comments on Marriage Law’’, Kabul Times, Nov. 1, 1971. 
? §. Mobariz, ‘tnazari bar izdewaj’’, Mermon, No. 10, 1350/1971, p. 2. 
5 A. Matin, ‘‘izdewaj ha-e ijbari’’, Jomhurtyat, Jawza 18, 1353/1974. 
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i) Engagement by fate: A family may sometimes be unable to choose 
among the several candidates and may make a choice by assuming that 
the worthy candidate will prove himself by performing a good deed.® 


THE NizAMNAMA REFORMS 


The Nizamnama of Marriage 1921 simply enacted that ‘‘nzkah of 
childhood prior to attaining majority is forbidden.’’ (Art. 5) This was 
substantiated further by the provision that ‘‘nika@h may not be contracted 
prior to the completion of the age of thirteen years.’’ (Art. 6) In another 
ruling, the same Nizamnama dented a court hearing to claims which 
originated from disputes over child marriage (Art. 8). Child marriage 
was thus forbidden to anyone who had not attained majority, and in par- 
ticular for those below the age of thirteen. The age of thirteen thus 
represented the minimum age of majority for both sexes. This ban on 
child marriage simultaneously overruled the guardians’ compulsory 
power of zbar in respect of persons below the age of majority. 

The basis of this reform has been briefly described in the preamble of 
the 1921 Nizamnama which stated that ‘‘child marriage constitutes the 
source of a variety of disputes which is evidenced by frequent court litiga- 
tion.... The aim of enacting these measures is to suppress cruelty and 
conflict which is in accord with the holy Shari‘a.”’ 

The Nizamnama reforms were, however, short-lived and soon en- 
countered drastic amendments. In 1924, a tribal rebellion broke out in 
the south by the Mangal tribe which ‘‘soon assumed dangerous propor- 
tions’’.'° In order to rally popular support against the rebellion, King 
Amanullah convened a Loya Jirga of over seven hundred members. At 
the meeting of this Loya Jirga, ‘‘certain elements took advantage of the 
vulnerable position of the Government and sought to debate some of the 
reforms.’”!! 


THE Loya Jirca 1924 


This Loya Jirga passed several amendments to the 1923 Constitution 
as well as the 1921 Nizamnama of Marriage. King Amanullah who 
presided over the Loyal Jirga addressed the meeting and spoke in detail 
on the Nizamnama measures. Regarding child marriage, Amanullah 


° Raziqi, ‘“The Parents’ Wife or Forced Engagements’’, Mermon, No. 2, 1351/1972, p. 
22 (in Pashto). 

'© Vartan Gregorian, The Emergence of Modern Afghanistan, California, Stanford Univ. 
Press, 1969, p. 254. 

‘1 Ghulam Mohammad Ghubar, Afghanistan dar masir-e tarikh, Kabul, Book Publishing 
Institute, 1967, p. 798. 
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emphasised in his speech as to how it constituted a source of hostility 
among people often leading to court litigation: A man claims that a girl 
was given to him in marriage by her guardian while she was a child. 
Sometimes two persons claim the same girl who is not willing to marry 
either. The girl may have been engaged to one of the claimants or, in 
fact, to no one, for in many cases it cannot be proved either way as the 
guardian concerned may have already died. The other possibility would 
be that one of the two claimants might win the claim in which case the 
winner would be liable to the hostility of the person who has lost the court 
case but who does not cease hostility outside the courtroom. As for the 
helpless girl who finds herself thrust into marriage, she often faces 
nothing but unhappiness for the rest of her life. 

Amanullah went on to say that some avaricious folks, once having 
given their daughter to one person, because of the subsequent poverty of 
the latter or of further knowledge of his character, disapprove of the 
engagement and rush to give the same girl to someone else, this time to a 
richer man whose wealth may be his sole attraction. ‘‘My aim in enacting 
this Nizamnama’’ said Amanullah ‘‘is to observe the orders of Allah and 
call the attention of the Muslims to some of their blunders so that blood- 
shed and hostility may be prevented.’’!? 

Many religious leaders spoke in response to Amanullah’s remarks. 
They were divided in their views but on the whole opposed the 
Nizamnama reforms on child marriage and considered them to be 
disagreeable with the Shari‘a. A well-known religious personage, Hadrat 
Sahib, pointed out that child marriage was an important provision of figh; 
some jurists even consider it recommendable because of the Prophet’s 
marriage to ‘Aisha; ‘‘I urge that child marriage be made permissible and 
claims relating to it hearable in the courts.’’!? Against this it was argued 
by Maulawi ‘Abdul Wasi‘ that abolishing child marriage was not repug- 
nant to the Shari‘a and that this was a subject which was open to the 
discretion of the Ruler: It is a well-known rule of figh that the command 
of the Ruler can turn a weak or ancillary order into an obligatory one 
(wajib). Child marriage is permissible (mubah) and thus open to the com- 
mand of the Ruler.'* Another deputy, however, regarded child marriage 
as being recommendable (masnun) and argued that a masnin may not be 
turned into a prohibition by the Ruler (a mullah, no name). In response 
to this, it was argued that some natural and ordinary deeds of the Prophet 


"2 Roydad-e Loya Jirga-e darussaltana-e Kabul (Account of the Loya Jirga of the Capital, 
Kabul), matba‘a-e sangi, Kabul, 1303/1924, p. 167. 

'S Thid, p. 185. 

'* Tbid, p. 186. 
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did not necessarily establish a masnun (Maulawi ‘Abdul Wasi‘). An op- 
posing view contended that the guardians’ compulsory power of ybar with 
respect to the marriage of minors was a right granted by the Shari‘a; the 
Ruler or anyone else has no right to interfere with this.!° 

The debate resulted in a compromise and the prohibition clauses on 
child marriage were amended. These amendments were incorporated in 
the 1924 Nizamnama of Marriage with the effect of allowing child mar- 
riage in principle but avoidance recommended.'* Claims arising from 
child marriage were made hearable under restricted circumstances.1’ 
This Nizamnama also adopted the Shari‘a law on the option of 
puberty.'® No further measure was taken on child marriage until 1960. 


THE MarrRiaGE Law 1960 


This law permitted child marriage in principle but attempted to restrict 
its practice through provisions concerning the age of marriage and those 
relating to the means of proof. Article two provided that ‘‘the legal age of 
nikah is fifteen years. The nikah of a girl or a boy below the age of fifteen is 
not a ntkah of majority.’’ As is clear from its wording, this provision does 
not amount to a prohibition. All that can be said is that it recommends 
the nikah of majority. This is not, however, the view taken by Dari who 
commented that nzkah below the legal age as specified in this law is not 
legal; the law does not recognise such a contract and it would not be 
registered unless the spouses wished to register their nzkah after they at- 
tain majority. The paternity of the child, should it be the case, will never- 
theless be established, but dower and inheritance could not be legally 
granted. This is notwithstanding the fact that such a nzkah would be valid 
in Shari‘a law.'® Another provision of the 1960 law which had a restric- 
tive effect on child marriage was its Article on the proof of nzkah. This ar- 
ticle reads that ‘‘a contract of ntkah which is not attested by a valid nikah 
khat may not be granted hearing by the courts.”’ (Art. 5) Under this pro- 
vision, which was probably the most controversial of all in this law, nzkah 


‘8 Qadi ‘Abdul Rashid, ibid, p. 186. 

16 Art. 3: ‘‘Nikah of minority is permissible, but oh my truthful subjects, ... child mar- 
riage causes disharmony, conflict and killing among you.”’ 

17 Art. 5: ‘‘All claims of child marriage and engagements must be settled before the 
Shari‘a courts until the beginning of the year 1305 A. H. any claim arising thereafter 
which is not evidenced by a document or decisive proof may only be submitted to the 
monarch who may authorise a court for its hearing.”’ 

18 Art. 9: ‘‘Nikah of a girl or a boy if contracted by the father or true grandfather is valid 
and not subject to repudiation, but if contracted by any other relative, it shall be subject to 
repudiation upon the attainment of majority.”’ 

18 Ghulam Muhayyidin Dari, Hogig-e famil dar Islam, Kabul, Supreme Court Publica- 
tion, 1971, p. 90. 
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khat represented the only means by which a nzkah could be proved. Conse- 
quently, other means of proof such as witnesses, oath etc. were excluded 
from evidence. However, if the other party to the claim confessed to the 
alleged marriage, this would be admitted as proof. In the event where a 
child was born to the marriage, the court was authorised to grant a hear- 
ing to such a claim even without a nzkah khat.?° 

Under the 1960 law, a child marriage could only be proved by means 
of a ntkah khat completed by the guardian who contracted the nikah (Art. 
18). Guardians were, however, denied this power when they had a 
reputation for moral corruption, or when the nikah they contracted was 
not to the benefit of the minor (Art. 19). The guardians’ power of ybar 
was thus recognised in principle with the proviso that it must be properly 
exercised. 

In terms of judicial practice, these statutory restrictions practically ex- 
cluded the guardian from playing any role in the process of litigation aris- 
ing from child marriage. This was particularly true in disputes over child 
marriage where the parties were adults at the time of litigation. In 
Mohammad Hussein v. Pakeeza*' for example, Hussein claimed that on 16. 
4. 1339/1960 Pakeeza was contracted in nikah to him by her father 
Azizullah when she was three years of age in consideration of a dower of 
30,000 Afs, which Azizullah received. Hussein claimed that Pakeeza 
‘‘who is now a competent person refuses to abide by her marital obliga- 
tions to me and | hereby demand that she fulfills these obligations.’’ The 
Primary Court (of Gulistan, Farah province) asked the plaintiff to pro- 
duce a a nikah khat in support of his claim, which he failed to do. The 
court subsequently decided, on the basis of Article five of the 1960 Mar- 
riage Law that Hussein’s claim was non-hearable (ghayr-e qabil-e sam‘) as 
he failed to present the necessary evidence. Hussein appealed to the 
higher courts, namely the Provincial Court of Farah, and the Cassation 
Court in Kabul. The appeal was granted?? but both the higher courts 
confirmed the Primary Court’s decision. 

The court decision in this case is entirely based on the statutory 
restriction concerning the proof of child marriage. The nzkah khat which 
Hussein was asked to produce could conceivably be of two kinds. One 


20 Ibid, p. 90. 

21 Decision No. 38/26.2.1349/1970, CCCCA, Kabul (trans. by the writer from hand- 
written court records in Dari). 

2? Except in minor civil disputes of small financial value, the appeal system in 
Afghanistan is almost automatic: the appellant usually fills out a form in which he is asked 
whether he is satisfied (gani‘) or wishes to apeal against the court decision. The appellant is 
not required to give any reason. This near-automatic appeal system is considered to be an 
outcome of the widespread corruption and judicial malpractice in Afghanistan. In this 
way the higher courts keep a closer check on the lower court proceedings. 
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would be under Article 18, that is a nzkah khat completed by the guardian 
during the continuation of his power of ybar, or alternatively a nikah khat 
completed by the parties themselves while both being competent persons 
with the capacity to complete a contract. In the case of Hussein, a nikah 
khat completed by the guardian would be the only means of proof. For on 
the basis of Hussein’s claim, Pakeeza’s age would be about thirteen who 
would be considered a minor and thus incapable of completing a nzkah 
khat. In other words, Pakeeza would still be subject to her father’s power 
of wbar. Yet there is no mention of Azizullah in the court records and no 
information as to whether he was still alive and whether he confirmed or 
denied the claim. 

A practical explanation to the exclusion of the guardian from court 
proceedings seems to be that in many cases the claimant/husband prob- 
ably approaches the wife or her family about the wedding, and he resorts 
to litigation when his request is denied. This rather belated dispute 
typically occurs between parties who are adults in which case the guar- 
dians would have already lost their power of guardianship. 

Another illustration of the typical disputes over child marriage in 
Afghanistan 1s Shirin v. Hura?? in which Shirin claimed that in 1964 when 
Hura was a child, she was contracted in nikah to him by her father 
Jamaluddin. On the 18. 6. 1345/1966, that is two years later when Hura 
had attained majority, she also confirmed the marriage verbally. At this 
stage Shirin asked Hura to complete a nikah khat but Hura refused to 
cooperate, and this, as Shirin claimed, was due to ‘‘provocation by 
Jamaluddin, and Hura’s brother Abdul Jabbar as a result of which Hura 
now refuses to abide by her marital obligations to me.’’ The Primary 
Court (of the centre of Jozjan province) asked Shirin for a nikah khat 
which he failed to produce. Consequently, without going into further 
detail, the court decided (decision N. 4/27.2.1350/1971) that on the basis 
of Article five of the 1960 Marriage Law, the claim was non-hearable. On 
Shirin’s appeal, this decision was confirmed by the Provincial Court of 
Jozjan and later by the Cassation Court in Kabul. The Cassation Court 
noted in its decision that ‘‘Shirin does not possess a valid nikah khat re- 
quired by Article five to prove his claim of nikah against Hura the result of 
which was that the lower courts considered his claim non-hearable. The 
Cassation Court, because of judicial stipulations, confirms the decision of 
the lower courts.’’ Thus the father or brother of Hura had no part to play 
throughout the proceedings as their confirmation or denial of the claim 
would be of no avail under the terms of Article five. Yet given the patriar- 
chal/authoritarian pattern of the family in Afghanistan, the 


28 Decision No. 205/7.10.1350/1971, CCCCA, Kabul. 
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guardian/relative influence can hardly be denied as an underlying basis 
of many litigations over child marriage. In many cases where the alleged 
wife refuses to abide by her marital obligations, she is likely to be influ- 
enced by her guardian and close relatives. Shirin’s reference to provoca- 
tion by the father and brother of Hura is a typical and yet unexpressed 
feature of disputes over child marriage. Such allegations, although 
unheeded by the courts, nevertheless constituted a basis of public concern 
and criticism, which was expressed in parliament and eventually led to 
the removal of the controversial Article five from the statute book. As 
borne out by the parliamentary debate of the Marriage Bill (later law of 
1971) Article five was criticised on the ground that it resulted in the loss 
of many lawfully married wives by their husbands merely because of the 
latters’ failure to complete a nzkah khat. A further criticism levelled against 
this Article was that it encouraged avaricious guardians to pursue their 
self-seeking interests with impunity. They denied the nikah of their wards 
with the assurance that in the absence of a nzkah khat the husband had lit- 
tle chance of winning a court litigation. 

The term ‘‘judicial stipulations’’ (tagayyudat-e gada*1) which ocurred in 
the Cassation Court’s decision is a familiar phrase referring mainly to the 
limitations on the powers of this court and the evidential bases of its 
judicial decisions. As for the powers of the Cassation Court, the law pro- 
vides that Cassation is the final judicial authority which either reverses or 
confirms the decision of the appeal courts.2* Thus the Cassation may not 
grant a fresh hearing to a case. Whenever it considers that a fresh hearing 
is necessary, it may refer the case, after being reversed, to the appeal 
court which has issued the latest decision, for a full hearing. Apart from 
this ‘‘the Cassation has all the powers of an appeal court.’’*> In case the 
new decision is also considered to be defective, the Cassation may then 
refer the case to an equivalent court (mahkama-e mumathil) for adjudica- 
tion. If this court also issues a defective decision, the Cassation has 
powers to issue a final decision itself.26 This last procedure is also ap- 
plicable to cases where the Cassation Court reverses a unanimous deci- 
sion of the lower courts. 

As for the evidential bases of judicial decisions, the law prescribes four 
methods as admissible means of proof. These are confession (zqrar), 
evidence (bayyina), oath (gasam) and denial of oath (nukil). Evidence is 
subdivided into three forms namely witnesses (shuhud), documents (asndd) 


24 Art. 233, Law of Court Administration (usulndma-e idari mahakim-e ‘adliya), 1956. 
25 Art, 247, Law of Civil Procedure 1957 (usulnama-e yra-at-e muhakimat-e huqiiqi Sadli). 
26 Art, 264, Law of Court Administration 1956. 
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and decisive clues (gara?in-e qdti‘a). As a legal requirement, al] judicial 
decisions must explain the evidence on which they are founded.?’ 

The phrase ‘‘judicial stipulations’’ is also a familiar reference, in the 
Afghan legal terminology, to the legal provision which reads that ‘‘on the 
basis of the Islamic norm, justice is capable of stipulation, specification 
and division according to time, place and subject-matter; it is also 
capable of exception where certain cases are to be dealt with in a par- 
ticular manner.’’?8 The method adopted in Article five of the 1960 law is, 
in fact, a stipulation of the general rules of evidence in the sense that the 
courts are to admit only the nzkah khat as means of proof in disputes over 
marriage. 

Experience shows that implementing a fixed legal age of marriage, 
such as the one enacted under the 1960 Marriage Law, is not free of dif- 
ficulty. This difficulty is often due to the existence of obvious discrepancy 
between the alleged age and the physical appearance of a person. In Sed 
Kamal & Mohammad Mubin v. Shaista?®, a two-man claim (da‘w1 rajulayn), 
it was held by the court that at the time of the alleged marriage, Sha’ista 
was fourteen, and as she had not completed the age of fifteen, the claim 
was one of child marriage: 

Kamal claimed before the Primary Court of the centre of Balkh that he 
married Sha’ista in 1346/1967 in consideration of a dower of 30,000 Afs 
and completed a nikah khat to that effect. Three months later, his lawfully 
married wife was ‘‘enticed by this Mubin who caused Sha’ista to neglect 
her marital obligation to me. I hereby demand Sha?ista to abide by her 
marital obligations to me and that Mubin cease violating my rights.’’ 
Mubin also claimed that in 1967 Sha?ista contracted herself in nikah to 
him in consideration of a dower of 30,000 Afs, and that the nikah khat held 
by Kamal has been forged in the absence of Sha’ista when she was still a 
child. Mubin added that as a competent person, Sha’ista ‘‘now affirms 
this and regards herself as my lawful wife.’?’ Mubin thus demanded that 
Kamal’s interference in his marriage must cease. The court asked both 
the claimants for evidence; only Kamal produced a nzkah khat which the 
court considered as legally valid and thereupon decided that per Article 
five of the 1960 Marriage Law, Mubin’s claim was non-hearable. The 
court confirmed Kamal’s marriage and ordered Sha’ista to abide by her 
marital obligations to Kamal. Mubin appealed against this decision to 
the Provincial Court of Balkh on the ground that Kamal’s nikah khat was a 
forgery. In its decision, the Appeal Court noted a discrepancy between 


27 Ibid, Art. 124, 139 & 32. 
28 Art, 24, Law of Civil Procedure 1957; see also Art. 115 and 185. 
29 Decision No. 164/22.9.1348/1969, CCCCA, Kabul. 
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Sha’ista’s age as recorded in the nikah khat and her physical appearance. 
In order to determine her age, Sha?ista was examined, on 8. VII. 
1346/1967, by a nurse and a physician who held the opinion that she had 
not attained puberty. The court concluded that Sha’ista’s alleged age of 
seventeen was false; that on the basis of physical appearance, she was 
‘‘probably fifteen years of age’’, in which case she would be fourteen at 
the time her marriage was registered. The nzkah was thus, per Article two 
of the 1960 Marriage Law, not a nikah of majority and she was not 
capable of offer and acceptance. The nzkah khat was also considered to be 
doubtful and of no value,*° The Appeal Court decided (decision No. 
22/9, II. 1347/1968) that Kamal and Mubin’s claims were both non- 
hearable. 

Both the claimants appealed to the Cassation Court for a second 
review. For further scrutiny, this court summoned the parties whereupon 
Kamal waived his second appeal, accepted the decision of the Appeal 
Court, and ceased his claim agianst Sha’ista. The Cassation Court also 
confirmed the Appeal Court’s decision noting that ‘‘on the basis of 
medical opinion and the opinion of the members of the Appeal Court, 
Sha?ista had not attained majority and was incapable of contracting her 
marriage.... The decision that both claims are non-hearable is hereby 
confirmed.”’ 

This case illustrates the difficulty of establishing a person’s age for the 
purposes of determining a child marriage from the marriage of majority. 
The root of the problem, however, lies in the fact that to date no regular 
system of registration of births exists in Afghanistan. The usual means by 
which a person’s age can be determined so far remains the Identity Card 
(tadhkera). There are, however, serious irregularities both in the reliability 
as well as the distribution of the Identity Card. The distribution of Identi- 
ty Cards is irregular among the female population, and it is either non- 
existent or incomplete among the nomads and the inhabitants of the 
southern and eastern border areas. The Identity Card is mainly concern- 
ed with the question of military service and may be issued to an in- 
dividual any time up to the date of the call-up, or even after that. Since 
the Identity Card is not issued at the time of birth, the calculation of the 
age of its bearer is often based on guesswork and thus subject to error and 
misrepresentation. 

Broadly speaking the courts have power to determine the age of the in- 
dividual in a case under their consideration. Such a judicial enactment 


°° As per Art. 3, Marriage Law 1960: ‘‘A nikah khat which is not completed in com- 
phance with the provisions of theis law shall not be enforceable and would be of no 
value.”’ 


Kamali - 978-90-04-49290-5 
Downloaded from Brill.com 10/12/2024 11:32:01AM 
via Wikimedia 


118 MATRIMONIAL LAW 


however, is of an ad hoc value and remains valid only for the case under 
adjudication. Moreover, prior to 1971, the courts’ power in this respect 
was confined to minors only. 

The whole issue of determining the age of individuals was brought up 
for review at the judicial seminar held by the Supreme Court in 1971. 
The seminar which was attended by the Supreme Court judges, and 
presidents of the Provincial Courts from all over the country was con- 
vened for the purpose of deliberation and finding solutions to problems 
encountered by the judiciary. The proposal put before the seminar on the 
age issue asked for the expansion of the court powers in determining the 
age of individuals so that the courts are enabled to determine the age of 
adults as well as that of minors. The seminar passed a resolution which 
granted the courts power to determine the age of adults. The resolution, 
however, pointed out that altering the age registered in the Identity Card 
is a function of the Census Office (daftar-e thsatya) and should not be dealt 
with by the judiciary. If, however, determining the age is connected with 
the issuance of a judicial decision, the court may, in case of discrepancy 
between the age entered in the Identity Card and the apparent age of a 
person, ask for expert opinion and establish the age of the person con- 
cerned. But this age will not be recordable in the Identity Card.*! 

As can be seen the age problem cannot be adequately dealt with by 
means of ad hoc solutions. Until such a time as a reliable system of birth 
registration is established, neither the Identity Card nor in fact the discre- 
tionary powers of the courts can provide a comprehensive solution. Con- 
sequently, until the determination of the individual’s age is founded on a 
reliable base, no statutory age of marriage can be effectively enforced. 
This lack of conclusive information on age must have been the deter- 
mining factor in the omission of the age provision in the succeeding Mar- 
riage Law of 1971, which, unlike the 1960 law does not provide for a legal 
age of marriage. 


The Option of Puberty (khiyar-e buligh) 


Neither the Marriage Law of 1960 nor any of the preceding statutes on 
marriage attempted to regulate the exercise of the option of puberty. This 
statutory silence, however, did not imply that the option of puberty was 
not available in Afghanistan. For the statutory and the Shari‘a laws are 
complementary to each other and not mutually exclusive. It should, 
however, be noticed that prior to the enactment of the Civil Law 1977 
which codified the Shari‘a law of personal status, statutory legislation on 


31 Qada, special issue on the judicial seminar 1350/1971, Supreme Court Publication, 
Kabul, 1971, p. 113 (in Dari and Pashto). 
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marriage failed to pay balanced attention to relevant issues: statutory 
provisions on child marriage and the guardian’s power of 17bdr were mat- 
ched with a total silence on the option of puberty. The Law of Civil Pro- 
cedure 1957, however, contained an incidental reference to the option of 
puberty. In dealing with the subject of the oath of discovery (yamin-e 
istizhar) and the instances where such an oath may be administered by the 
judge, this law enumerates six occasions one of which is the event where 
‘‘a woman who is entitled to the option of puberty and requests the court 
for the dissolution of her marriage. The judge may not order the dissolu- 
tion (faskh) unless he puts the woman on oath to ensure whether upon 
realising her puberty, she requested the dissolution immediately.’’ (Art. 
141) Two points are clear in this provision: a) That the exercise of the op- 
tion of puberty is dependent on the order of a competent court; and b) 
that it must be exercised immediately upon the attainment of puberty. 
The passage quoted above, moreover, appears under Article (141) which 
reads at the outset: ‘‘If the litigant objects upon appeal that the Primary 
Court has not administered the oath of discovery, his objection will be 
admissible as a basis of appeal.’’ Oaths in general are only administered 
when a party to the claim demands that his opponent be put on oath.*? 
The oath of discovery is different from other oaths in that ‘‘it is a right of 
the judge who may put the claimant on oath without a demand being 
made by any party.’’%? 

It will be noted, however, that if the option of puberty is to be used as 
an instrument of ensuring the woman’s consent in marriage and of 
preventing the capricious exercise of the power of guardianship, clear 
and practical regulations will be required. A clear procedure would be 
needed to ensure that the woman is fully cognizant of her rights, and that 
the exercise or waiver of the option of puberty takes place in the light of 
accurate and accessible information. 

The court records, in fact, indicate that the option of puberty is rarely 
exercised by women in Afghanistan. The strict and rather impractical 
conditions that surround the exercise of this option, the absence of infor- 
mation, and of legal aid are certainly among the factors to be held ac- 
countable for the rare use of the option of puberty. In ‘Abdul Majid v. ‘Ab- 
dul Ghafur (see above p. 90) the Cassation Court’s decision that ‘‘Zarina 
is to be delivered upon her attaining majority to her husband Fadl 
Ahmad’’, indicates the non-existence of the option of puberty for Zarina 
who was contracted in nikah by her father while she was a minor of seven 
years of age. Although the main subject of this case was daf*-e ta‘arrud 


32 Art. 126, Law of Court Administration 1956. 
33 Art. 141, Law of Civil Procedure 1957. 
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(cease aggression)** and there was no occasion for the exercise of any op- 
tion, nevertheless the court decision in ordering the unconditional 
delivery of Zarina upon her majority is indicative of the court’s undivided 
concern for the implementation of the Hanafi law which disallows the op- 
tion of puberty in the case of compulsion (ybar) by the father. 

In Mah Gul v. Raz Mohammad*® Mah Gul claimed that on the 12. V. 
1344/1965 her maternal uncle Amanullah contracted her in nikah to Raz 
Mohammad while she was a child in consideration of a dower of 20,000 
Afs. Subsequently on the 13. II. 1348/1969 having attained majority 
‘‘upon the observance of my second menstruation, I repudiated my 
nikah to Raz Mohammad in the presence of competent witnesses to 
whom I declared the exercise of my option of puberty.’’ Mah Gul claim- 
ed her freedom from Raz Mohammad who was still playing a self-styled 
husband. 

Mah Gul’s claim was found to be in conflict with some of her petitions 
which she had submitted to the Primary Court (Centre of Qandahar). In 
two of her petitions, Mah Gul claimed that Raz Mohammad was sexual- 
ly impotent; and in another petition, she initiated a claim of daf*-e ta‘arrud 
(cease aggression); and finally she claimed the exercise of her option of 
puberty. As there was a conflict in claims, the court commissioned Mah 
Gul on three occasions to correct her claim but she insisted on her claim 
in respect of the option of puberty. The court consequently issued its 
decision (No. 74/17.X%.1348/1969) that Mah Gul’s claim contradicted her 
petitions, hence non-hearable.** Mah Gul appealed against this decision 
and in her statement to the Court of Appeal mentioned that the Primary 
Court judge refused to register her initial claim and ordered her to claim 
her option of puberty; and she added that the judge did not ask Raz 
Mohammad for a nikah khat. The Appeal Court rejected these objections 
since the Primary Court had more than once asked her to correct her 
claim. Also the Primary Court did not need to ask Raz Mohammad for a 
nikah khat as Mah Gul had initiated a claim not Raz Mohammad. Conse- 
quently the Appeal Court confirmed the Primary Court’s decision. The 
Cassation Court, in turn, also confirmed the decision of the lower courts. 

The question which seems to have remained unanswered in this case is 
whether Mah Gul’s claims were all false. The courts’ decision in this case 
is based solely on a procedural detail which seems to have obstructed the 


34 This is a common expression for a type of claim in which one party demands the 
court to order cessation of aggression by another. In this case, Magid, the father of Zarina 
demanded the release of Zarina, who was unlawfully detained by Ghafur. 

35 Decision No. 59/7.I1V.1349/1970, CCCCA, Kabul. 

36 Art. 33, Law of Court Administration 1956 reads: ‘‘The contents of a claim must be 
in accord with the petitions.’’ 
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quest for truth. This is, in fact, the chief criticism over the so-called non- 
hearable claims so frequently employed by the court. The availability of 
this procedure may be justified in some cases; it is, however, the frequent 
use thereof as the first resort which appears to hinder the search for 
justice and truth. The court has clearly a measure of discretion to exercise 
from the very outset in that ‘‘whenever a claim is considered as being cor- 
rect, the court will receive and register it... otherwise, the claimant is to 
be asked to correct his claim.’’3’ It would thus seem that the court has 
discretion to ignore petitions which may have originated due to the ig- 
norance of claimants over the court procedures if it considers that such 
flexibility would serve the cause of truth. The courts have, however, 
shown rigidity over the subject of receiving claims and their attitude has 
caused public concern. The issue was raised at the judicial seminar of 
1971, and the nature of the problem was adequately characterised in a 
seminar resolution as follows: 


Experience shows that court decisions which render certain claims as non- 
heareable often stem from minor procedural defects which may be irrele- 
vant to the essence of such claims. This form of adjudication often does not 
obtain justice in a desirable manner and brings about loss of rights only 
because the claimant fails to comply with trivial formalities.... Many claim- 
ants are ignorant of such procedures and their recourse to various claim- 
writers often adds to the problem. Such shortcomings ought not to cause the 
loss of rights. In the event where a claim is contradictory or vague, the court 
has discretion to interrogate the claimant in writing for clarification so that 
the contradiction/vagueness is removed, and it does not lead to denying the 
claim a hearing.*® 


As for petitions which often conflicted with the claims, it was pointed out 
in the seminar resolution that such petitions were frequently submitted to 
other authorities in the first place (provincial governors for example) and 
were thus placed in the files. On this point, the resolution went on to say 
that ‘‘petitions in civil matters should, preferably, be made directly to the 
courts.”? 

It is the legal duty of the judge to base his decision on what is proved to 
him and he believes to be the truth.*? That justice must be based on truth 
is further substantiated by the rule which authorises the judge to refuse to 
hear claims, or defence statements, which he knows are not true and 
“has Shari‘a reason to that effect’’.*° 


” Art. 38, Law of Court Administration 1956. 

*8 Qada, special issue on the judicial seminar 1971, Supreme Court Publication, Kabul, 
1971, pp 8-11. 

39 Art. 23, Law of Civil Procedure 1957. 

*© Tbid, Art. 167 and 168. 
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It seems interesting to compare the court proceedings in the two cases 
of ‘Abdul Magid v. ‘Abdul Ghafur and Mah Gul v. Raz Mohammad. Both 
cases have one aspect in common: the claims in both cases were con- 
sidered to be in conflict with the petitions of the claimants. Both claims 
were considered by the primary court to be contradictory and non- 
hearable. Mah Gul’s claim in respect of the option of puberty remained 
non-hearable in all the three courts, yet in Magid’s case the Appeal 
Court quashed the Primary Court’s decision and allowed Magid to make 
a fresh statement. Thus the conflict was totally ignored by the Appeal 
Court. In both cases, however, the child marriage was allowed to remain 
intact. 

As discussed below, the Civil Law of 1977 abolished child marriage. 
Consequently, a girl below the age of fifteen is not permitted to enter a 
contract of marriage either directly or by her guardian. This prohibition 
simultaneously abrogates the option of puberty as there will be no occa- 
sion for this option to be exercised. 


THE MarriaGeE Law 1971 


Child marriage remained permissible under this law which on several 
points retained the provisions of the 1960 law. The 1971 law, however, 
dropped the statutory age of marriage which was enacted at fifteen in the 
previous law. The relevant part of the 1971 law reads as follows: 


The nikah of a bride and groom who have not attained the age of majority is 
not a nikah of majority. The groom’s age is determined on the basis of his 
Identity Card, but in the bride’s case, the court shall credit the information 
given by the bride or her guardian (Art. 3). 


A look at the parliamentary debate on this Article is interesting as it 
touches upon the various aspects of a fixed age for marriage and reflects 
the current of opinion on the issues concerned. The initial draft of Article 
three proposed that the age of marriage should be specified at fifteen 
years. The draft also proposed that the bride’s age should be determined 
on the basis of information which she herself provided, not her guardian. 
Concerning the age of marriage, three views were represented in the 
debate, one favoured the age of eighteen or over, the other fifteen, and 
the third view favoured having the age of marriage unspecified.*! 

Those who argued in favour of eighteen years or higher emphasised 
that a lower age of marriage would tend to interrupt the normal course of 


*! Article (3) in its draft form reads: ‘‘The minimum legal age for the nzkah of majority 
is fifteen years. Marriage below the age of fifteen is not a nikah of majority. The groom's 
age is to be determined on the basis of the Identity Card, whereas for the bride’s age the 
court shall credit the information given by the bride.’’ 
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education for the young. That the mental and physical immaturity of the 
spouses would severely affect not only the health and stability of the mar- 
riage itself but also of the offspring of such a union; and that young peo- 
ple in Afghanistan are exposed to the pressure of the family and guar- 
dians so that a lower age of marriage is likely to minimise the opportunity 
for the young to have any say in their marriage.*? 

Those who argued in favour of fifteen emphasised that this age is in 
consonance with the Shari‘a rules; to prevent persons above this age from 
marriage would open the way to moral deviation. This is why ‘‘the 
Shari‘a had adopted the middle ground of fifteen years.’’** 

Deputy Abdul Wakil Sadagat argued that no marriageable age should 
be specified: assuming that child marriage is permitted as is the case in 
the proposed draft, then adopting a marriageable age say at eighteen or 
twenty two would entitle the guardian to contract girls in marriage even 
at twenty two as minor persons. Therefore, no marriageable age should 
be specified. One may specify the age of majority which is fifteen accord- 
ing to most Shart‘a jurists, and the guardian has no power of ybar above 
this age. This view was supported by deputy Mohammad Shah Irshad 
who said that no age should be specified either for marriage or majority. 
If a certain age, say fifteen is adopted, it would give the guardian an op- 
portunity for abuse. A girl may attain puberty at thirteen, fourteen or fif- 
teen, if she is not considered to be capable of nzkah, the guardian would be 
entitled to contract her in marriage as a minor. Therefore, ‘‘I think that 
the wisdom of the Shari‘a is loftier than our estimations. Just as the 
Shari‘a has not fixed any age of majority, we should leave it vague too.”’ 
This view, however vague, was finally adopted. The main objection was 
voiced by deputy Mohammad Sidiq Farhang who rightly pointed out 
that even if child marriage is permitted, one would still have to differen- 
tiate between minor and major persons especially in view of the reference 
in the proposed draft to ‘‘nikah of majority’’. Unless a criterion is adopted 
by which majority could be determined, the law would remain fun- 
damentally vague. 

As for verifying the age of the bride, the proposed draft, which provid- 
ed that the bride’s own information should be taken into account, was 
criticised by deputy Dawari as ‘‘an impractical proposition for 
Afghanistan’’, since it required the bride to attend the registration office. 
Dawari proposed that the phrase ‘‘or her guardian’’ should be added to 


*2 This view is attributed to deputies Ghulam Mustafa, Mohammad ‘Omar Andkho’i; 
and Dr. Farzan at WJ/ No. 22, 1346-June 1967-(in Pashto and Dari). This issue contains 
the whole of the parliamentary debate on child marriage. 

*’ Hidayatullah Hidayat, loc cit. 
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the text so that the guardian’s information is also admitted. This proposal 
was adopted. 

The parliamentary debate on the merits and demerits of child marriage 
is strikingly similar to that of the Loya Jirga of 1924 a summary of which 
has already been given. Parliament is almost equally divided between the 
two views, one in favour and the other against child marriage. The first 
view is characterised by its reliance on Islam emphasising that “‘legisla- 
tion in Afghanistan, being a Muslim state, must not contradict Islam. 
Islam permits child marriage and it should remain so.’’ (deputy Haji 
Mohammad) In support of this, Mohammad Shah Irshad argued that 
althought the Shari‘a permits the Muslim Ruler to stipulate upon per- 
missible matters, it does not authorise him to render a permissible into an 
impermissible. It was further pointed out that child marriage may be to 
the manifest benefit of the minor. 

The abolitionist view is characterised by references to the social evils of 
child marriage and its abuse by the guardians in Afghanistan. Babrak 
Karmal] argued that the norm and the dominant trend in Islam is the 
marriage of majority and this must be adopted as a guideline for reform. 
The preamble of the 1964 constitution emphasised ‘‘regulating the na- 
tional life of Afghanistan in accordance with the demands of the time... 
and facilitating the building of a progressive society’’, thereby encourag- 
ing the abolition of child marriage. Karmal further argued that as a 
member of the international treaty of Geneva 1926 which forbids ‘‘forc- 
ing women into marriage in disregard of their right of refusal’ 
Afghanistan is required to ‘‘enact an appropriate minimum age of mar- 
riage and facilitate the free consent of the marriage partners.”’ 

Deputy Abdul Ghafur Bahir pointed out that Muslim scholars are in 
disagreement about the guardian’s power of ybdar. Three early jurists 
namely ‘Uthman al-Batti, Ibn-Shubrama, and Abu Bakr al-Asamm do 
not consider child marriage even permissible. Abu Hanifa holds the view 
that the father, grandfather and the son who exercise jbar must be people 
of good reputation. If they were persons of ill-repute, the ward is entitled 
to repudaite the nikah upon attaining majority. It is therefore not 
necessarily anti-Islamic to abolish child marriage. 

Deputy Sadaqat pointed out that concerning minors and dealing with 
their affairs, the fugaha visualise three eventualities: transactions which 
are purely to the advantage of the minors; those which are purely to their 
disadvantage; and those which fall between the two categories. Transac- 
tions of the first and the third type, when performed by guardians and ex- 
ecutors on behalf of the minors, are considered enforceable, but totally 
disadvantageous transactions are not enforceable. The realities in 
Afghanistan are such that fathers give their minor daughters in marriage 
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in order to pay their debts; they give them in exchange marriage to obtain 
a wife for their sons; they give them in tribal feud (dadd); and they sell 
their daughters for financial gain regardless of their wishes. ‘‘I believe 
that all these transactions are purely disadvantageous to minors, and if 
we prohibit child marriage, it will not be against the Shari‘a.’’ 

In support of this view, deputy F. Badri added that ‘‘as a memoriser 
(hafiz) of the Qur?an, I understand that nowhere in the Qur’an is there 
any command on child marriage.’’ The possible benefits of child mar- 
riage is a rare ocurrence whereas its adverse effects are threatening the 
well-being and moral integrity of this society. 

Regarding the value of registration, Article five of the 1960 Marriage 
Law, which denied judicial relief to claims of marriage without a nikah 
khat, was omitted. The 1971 law, instead, adopted a provision which 
merely protected the possessor of a valid nikah khat. It was thus provided 
that ‘‘a claim of mzkah may not be heard against persons who possess a 
valid nikah khat... the decision of the Primary Court which determines 
any such claim as non-hearable shall be final.’’ (Art. 36) 

The 1971 law also authorised the courts to grant a hearing to claims of 
ntkah in which ‘‘there exists between the parties a reputation of marriage, 
or marital cohabitation, which satisfies the court by the evidence of a 
number of reliable persons.’’ (Art. 37) 

There was some concern as to the manner in which these measures 
could be implemented. In the interest of uniformity and clear guidance, 
the Supreme Court set up a committee to make recommendations which 
would define the position of the Primary Court vis-a-vis claims of nikah 
which were not supported by nzkah kAat. The select committee presented a 
report in which it recommended the following: Upon receiving 
petitions/claims of nzkah, the Primary Court must decide whether the 
claim is to be initiated and granted due process or not. Whenever the 
court is satisfied as to the merit of the claim, it will receive the claim and 
grant it a hearing. But if the court is not satisfied, it may refuse to con- 
sider the petition in the first place, and make a final decision to that ef- 
fect. For, if the petitioner fails to satisfy the court in respect of previous 
marital cohabitation, the petition will have been a complete waste of 
time. 

The Supreme Court adopted this recommendation and issued a judi- 
cial circular in which it noted: 

It is for the judge to ensure from the evidence of a number of reliable 
witnesses brought by the petitioner whether marital cohabitation took place. 


In the absence of such reliable evidence, the judge may make a final deci- 
sion and terminate the claim.** 


* Supreme Court Circular No. 1991/21.1X. 1350/1971. 
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Thus the emphasis ts laid, as is the case in classical Shari‘a law, on the 
proof of previous marital cohabitation which would seem to be the only 
ground on which a claim of nikah without a nikah khat could be granted a 
hearing. Previous marital cohabitation assures that the parties are adults 
at the time of litigation. A mere claim of child marriage without subse- 
quent marital cohabitation would thus not be admissible in the courts. In 
sum, Under the 1960 law, nzkah khat was the only means of proof in a 
claim of nzkah. The only exception to this was when a child was born to 
the marriage. Under the 1971 law, the proof of marital cohabitation even 
without a nikah khat could establish a nikah. In addition, the 1971 law ex- 
plicitly provided that ‘‘the lack of nzkah khat does not constitute a bar to 
inheritance or to the proof of blood relationship—nasab.’’ (Art. 39) 

The 1971 Marriage Law is silent on the subject of the option of puber- 
ty. The only reference in this law which could be related to this option is 
in Article (35) which broadly provided that ‘‘women may demand their 
divorce (talaqg) and separation (tafrig) in the competent court according to 
the rules of Shari‘a law.’’ The option of puberty is a form of tafrig. Fur- 
ther, under this law, a nikah of minority, in which the guardian of either 
of the parties had a reputation of ‘‘moral corruption’’ and where the 
ntkah was considered to be of no benefit to the minor, could not be validly 
contracted (Art. 19). The exercise of the power of wbar was thus made 
contingent on these conditions. 

These statutory measures, important as they were for preventing the 
abuse of guardianship, however, remained as dead letters. The potential 
significance of these measures is undeniable. As S. Zhwand, the then 
Deputy Minister of Justice commented, Article (19) contained 
“‘favourable conditions for restricting child marriage.’’ Zhwand added 
that these conditions could be used effectively in conjunction with the op- 
tion of puberty as available under the Shari‘a. For instance, when a girl 
objects to her nikah because of her dissatisfaction with the fulfilment of 
these conditions, if she proves upon attaining puberty, that the marriage 
is not to her advantage, or that it is contracted for material gain, such a 
marriage could be dissolved by the court.*® 

A Mermon editorial, however, considered these statutory conditions as 
‘impractical in the context of the social environment of Afghanistan.’’ 
Mermon explained that usually all girls, be they minors or adults, find 
themselves in the household of their husbands as soon as they are con- 
tracted in nikah. By the time they realise the nature of the contract im- 
posed upon them, it is not only too late but for reasons, such as the birth 


*® ““SamiSuddin Zhwand’s Speech at Zaynab Nandari Conference’’, Mermon No. 10, 
1350/1971, p. 4. 
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of a child, the girl cannot raise the slightest objection to her marriage, let 
alone their ability to prove the ill-repute or self-interest of their guar- 
dians. In a country where the rights of adult and competent women are 
‘being trampled underfoot, the rights of minor girls are not likely to be 
revived with one or two conditions incorporated in the new law, and as it 
is, the sale of girls is likely to continue in one form or another.’’*6 

It seems self-evident to say that any measure to discourage child mar- 
riage must seek its ultimate success in healthy public opinion whose pro- 
motion is not only a major responsibility of the legislator but also of the 
mass media and education. 


Modern Reforms 


The Egyptian law of 1923 denied both registration and judicial relief to 
a marriage in which the bride and the bridegroom had not completed the 
age of eighteen and sixteen respectively. The marriage itself, however, 
remains valid. By contrast to this approach, legislation concerning mar- 
riageable age in other Middle Eastern countries has directly affected the 
validity of marriage. Full competence to marriage is acquired, not with 
the advent of puberty as under classical Shari‘a law, but on attaining a 
specific age. This age is almost everywhere eighteen for males, while for 
females it varies between eighteen (Iraq), seventeen (Syria and Jordan) 
and fifteen (Tunisia and Morocco). Marriage below these ages, however, 
is permissible on proof of sexual maturity. The lower limit of puberty laid 
down in this regard by traditional Shari‘a law—nine years for girls and 
twelve for boys—has been raised in Syria, for example to fifteen for males 
and thirteen for females, in Jordan to fifteen for both sexes, and in Iraq to 
sixteen for both sexes. Young persons who have reached these ages, but 
not yet the age of full competence to marry, may marry, subject to the 
consent of the marriage guardian, and the permission of the court. 

It is clear, however, that the marriage legislation relating to mar- 
riageable age has almost completely abolished the right of the marriage 
guardian to contract a valid marriage by constraint or ybar. In the Mid- 
dle East generally legal recognition is no longer afforded to the marriage 
of a minor who is not physically mature (Coulson, 1971, p. 12). Most of 
the Middle Eastern reforms have adopted the view held by Ibn- 
Shubrama, ‘Uthman al-Batti, and Abu Bakr al-Asamm, the early 
Muslim jurists that one who has not reached puberty may never be mar- 
ried or given in marriage by his or her guardian. In their opinion, ar in 
marriage should be confined to the insane, and that no right over minors 


*© “*Qanun-e izdewa) bayad islah wa takmil shawad’’ (the Marriage Law should be amended 
and completed), Mermon editorial article, No. 11, 1350/1971, p. 15. 
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could be said to exist at all. For yddr is based on the need of the ward and 
a minor has no need for marriage. They further reasoned that a 
premature marriage may be to the detriment of the minors, hence totally 
impermissible. In holding this view, they referred to the Qur’4n stating 
that Allah has rendered the attainment of the age of nikdh as a 
distinguishing mark between capacity and the lack of it: 


And make a trial of the orphans, until they reach the age of marriage, and if 
you perceive in them a sound judgment, then hand over their substance to 


them (4: 5). 
This verse is held to imply that the age suitable for marriage is identical 
with that of attaining competence and sound judgment for financial tran- 
sactions. *? 


Crivit Law oF 1977 anp Decree No. 7 


The Civil law of 1977 enacted that ‘‘competence to marry is attained 
with the completion of the age of eighteen for males and sixteen for 
females.’’ (Art. 70) A girl who has not attained this age may only be con- 
tracted in marriage by her father or the gadi; nzkah is not permissible for a 
girl under the age of fifteen under any circumstances (Art. 71). An adult 
and competent woman may thus enter a contract of marriage without the 
permission of the guardian (Art. 80). As a result of this legislation, child 
marriage is effectively abolished, and the guardian’s power of ibdr only 
remains operative with regard to girls between the age of fifteen and six- 
teen, and this is also contingent upon the permission of the court. 

In 1978 the Revolutionary Council issued a decree (number seven) 
which contains a ruling on child marriage. Under this decree, the 
engagement or marriage of girls under sixteen and of boys under eigh- 
teen is prohibited, and violators are made liable to imprisonment six 
months to three years (Art. 5&6). 

As already discussed in an earlier chapter, this decree and the decrees 
on land reforms issued under the Marxist regime have been the subject of 
widespread popular protest and subsequently put in abeyance by presi- 
dent Karmal. A state of confusion prevails at present which makes it dif- 
ficult to ascertain whether this decree remains valid and overrules the 
provisions of the Civil Law of 1977. A totally punitive approach to child 
marriage would seem unlikely to achieve desirable results. In any event, 
enacting severe penalties would seem superfluous and unjustified if the 
real age of a person cannot be verified on the basis of a reliable birth cer- 


47 J. N. D. Anderson, ‘‘Recent Developments in Shari‘a law’’, The Muslim World. 
1951, p. 115. 
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tificate. Experience has shown that, owing to the strength of traditional 
opinion, even milder restrictions on child marriage have not been suc- 
cessfully enforced. Decree number seven is likely to remain a dead letter 
whether or not it is formally abrogated. The imposition of severe 
penalties of this nature is indicative of a dogmatic approach to the issue: 
the Marxist doctrinal attack on feudalism and all its vestiges has probably 
been applied. However, it should be pointed out that it is not usually the 
feudalist and the big land owner who is penalised but the poor peasant 
who is victimised twice, once financially in paying for a wife and then 
having to suffer a severe prison sentence. 

A less punitive approach and one which would seem more suitable to 
the conditions of Afghan society would be for the law to deny recognition 
and judicial relief to child marriage through the enactment of a specific 
age of marriage. In that event, the only valid contract in the eyes of the 
law would be a contract duly rendered between adult and competent per- 
sons. It would then be perfectly reasonable to extend recognition to a 
marriage which 1s duly registered and accompanied by a valid certificate. 
Otherwise it will be legally considered as non-existent. Consequently, a 
person who has been forced or subjected to an arranged marriage of 
childhood would be free of any legal commitment and thus free to 
disregard it. This would normally seem sufficient to discourage child 
marriage. However, a legal remedy should be provided for cases of evi- 
dent abuse. This is usually related to financial gain or fulfilment of a pro- 
mise to protect or create family and tribal alliances. For example, a 
general provision in the law to threaten a manifest abuse with heavy 
fines would be advisable. In cases where money has changed hands in 
connection with the claim of abuse, the fines should be equal to the sums 
involved, and the court should have powers to order immediate return of 
the sums in question. In other cases of abuse, the court should have 
powers to determine the amount of the fines between legally defined 
limits. Moreover, it would be for the legislator to assign the revenue ac- 
crued to a relevant social purpose. The funds could, for example, be 
donated to the construction/maintenance of wedding halls, a project 
which has been proposed in a previous section (see above p. 99). 


Kamali - 978-90-04-49290-5 
Downloaded from Brill.com 10/12/2024 11:32:01AM 
via Wikimedia 


CHAPTER SIX 
POLYGAMY 


There were two instances of legislative reform of the Shari‘a law of 
polygamy during the present century in Afghanistan. The first occurred 
under the Nizamnama of Nikah 1921, and the Civil Law of 1977 
represents the second instance of law reform on polygamy. The former 
was short-lived and was abandoned with the downfall of King Amanullah 
and the promulgation of the 1931 Constitution which proclaimed the 
Hanafi law to be applicable in the courts. Hence the Hanafi juristic 
manuals were practised until the Civil Law came into effect in 1977. Dur- 
ing the intervening period, several parliamentary Acts were passed on 
marriage but none dealt with polygamy and they contained no reference 
to this subject. This chapter will begin with an outline of the Shari‘a law 
on the subject, to be followed by a discussion of the Nizarmnama and the 
Civil Law. One other piece of legislation which warrants attention is the 
Marriage Law of 1971. This law was totally silent on polygamy. In other 
words, polygamy was conspicuous by its absence which, somehow, 
brought the subject into the limelight of public debate. An illustration of 
this debate will form another topic of our discussion. 


In SHariSa Law 


The Quran allows a man to marry up to four wives simultaneously. 
But at the same time, husbands are enjoined to treat co-wives equally, 
and not to marry more than one wife if they fear they will be unable to do 
so (4:3). The Qur?’an also acknowledges that it is impossible for a man to 
treat several wives equally, however much he wishes to do so (4:129). 
This second verse indicates that the word ‘ad/ (justice) is used in its com- 
prehensive sense. Reading the two verses together, a question arises as to 
how the Qur’an made polygamy dependent on a condition which was im- 
possible to achieve. As the condition was explicit in the text, the main 
question which exercised the minds of the Shari‘a jurists was to qualify 
this condition. 

Assuming the permissibility of polygamy as a Qur’anic dispensation, 
two approaches could, conceivably, be adopted for interpretation. One 
possible approach would be to substantiate the Quranic standards of 
‘“‘equal justice’? in order to make polygamy legally difficult to obtain. 
The alternative approach would be not to place emphasis on ‘‘equal 
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justice’’ and thus make polygamy easily obtainable. The majority of the 
Shari‘a jurists adopted the latter approach. They minimised the implica- 
tions of ‘‘equal justice’ by rendering it largely a matter for the moral 
conscience of the individual rather than a legal matter to be decided by 
the courts of justice. The early jurists held the view that the Qur’an must 
not be interpreted in such a way as to contradict itself, and that the se- 
cond verse only meant that a man could not control the degree of affec- 
tion which he felt for his various wives. It was thus concluded that ‘‘equal 
justice’? demanded by the Verse of Polygamy must be interpreted in 
terms of those favours over which the husband had control, not the in- 
stinctive inclination of his heart. The Shari‘a jurists also maintained that 
‘“‘equal justice’’ can only form a legal consideration after the polygamous 
marriage rather than a condition to precede it. They held this view 
despite the wording of the Verse of Polygamy “‘if you fear—wa in khzf- 
tum—that you cannot do justice....”’ For, the fear of injustice in 
polygamy can, conceivably, exist at any stage. The Shari‘a jurists are 
agreed, in principle, that the meaning of equal justice in the Verse of 
Polygamy does include the favours of one’s heart, but added that God 
has not demanded this kind of justice; what is demanded rather is that an 
attempt should be made in that direction. For, God does not oblige a 
man to do what is beyond his capability. A variant view is recorded from 
the MuStazilis who held the view that the conditions under which the 
Qur’dn permitted polygamy are impossible to fulfill, and that this prac- 
tically amounted to a prohibition. The word ‘adl, according to the 
Mu‘tazilis, does not only mean equality of treatment in matters of lodge- 
ment, clothing and other domestic requisites, but also complete equality 
in love, affection and esteem. As absolute justice in matters of feelings is 
impossible, the Qur’anic prescription amounted, in reality, to a prohibi- 
tion.! 

One of the requirements of equal justice is that the husband must be 
able to maintain a second wife. This is indicated in the Verse of 
Polygamy, the pertinent part of which was construed by Shafi?i, as mean- 
ing that ‘‘...your children may not increase’’ (alla ta°ulu).* Thus, if a man 
is unable to maintain a second wife, he is not permitted to marry 
polygamously. The Shari‘a jurists are agreed that when a man fears that 
he will be unable to maintain impartiality, polygamy is prohibited 
(haram) for him. But if he did in fact marry a second wife, he would have 
committed a sin only and the marriage would be legally valid. They 


' Ameer Ali, The Spirit of Islam, London, 1965, p. 229. 
* A variant construction of this part of the Verse of Polygamy reads ‘‘...this is better to 
prevent you from doing injustice.”’ 
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reasoned that the prohibition in this case is of a temporary nature and 
does not vitiate the contract. For, a man may fear injustice but may not 
incur it, or if he did, he may repent and do justice again.? Thus the fear of 
injustice, argued the Shari‘a jurists, is a matter for the individual con- 
science, and such matters are not to form the basis of a judicial order. 
The Shari‘a jurists also held the view that the husband’s financial ability 
is liable to change, and it is possible that he may acquire financial ability 
in the future. Thus neither equality in favours nor the ability to maintain 
a second wife were to constitute legal conditions precedent to a 
polygamous marriage. 

A variant view on this point is held by Malik and Ahmad ibn Hanbal 
according to which the absence of the fear of injustice is a condition for 
the validity of a polygamous marriage and its violation vitiates the mar- 
riage contract.t Maliki texts also indicate that unfair treatment might 
amount to darar (injury, undue prejudice) and this provides the wife with 
grounds for judicial dissolution of her marriage. 

The context in which the Verse of Polygamy appears in the Qur’an 
also merits attention. The verses immediately preceding the Verse of 
Polygamy emphasise kindness and consideration to orphans and stress 
that their persons and their property must be honoured and guarded 
carefully so that the loss of the father does not leave them utterly un- 
protected. It is against this background that the Verse of Polygamy ap- 
pears in the Qur?an as follows. 


If you fear that you shall not be able to deal justly with the orphans, then 
marry women that seem good to you, two, three or four. This is better to pre- 
vent you from doing injustice. 


The meaning of the word ‘Swomen’’ in this verse is orphaned women. 
The word ‘‘orphans’’ (yat@ma) which appears both in this verse and in the 
preceding verse (3:2) means orphaned males and females. This general 
meaning of ‘‘orphans’’ is then specified in the Verse of Polygamy to or- 
phaned women, and the word ‘’women’”’ (nzsa@) in this verse means or- 
phaned women. This conclusion is supported by the explicit mention of 
the phrase yatama al-nisa‘ (orphaned women) in a subsequent verse of the 
same chapter which clearly refers to the Verse of Polygamy.° If this inter- 


2? 


3 Al-Sa?id Mustafa Al-Sa‘id, ff madd isti‘mal-i hugig al-zawjiyah, Matba’a al-Ptimad, 
Cairo, 1949, p. 146. 

* Al-Sa‘id, p. 152. 

5 Sura IV, verse 127 reads: ‘‘And when they ask you of women, tell them that Allah 
has ordered you to heed what is revealed in the Book regarding the orphaned women, to 
whom you do not give what they are entitled and yet you want to marry them.’’ The 
phrase ‘‘revealed in the Book regarding the orphaned women’’ refers to the preceding 
Verse of Polygamy. 
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pretation is accepted, then it may be concluded that polygamy is allowed 
in the Qur?an regarding orphaned females only. This narrow context in 
which the Verse of Polygamy appears raises yet another question which 
has not received adequate attention in the views of the early Shari‘a 
jurists. 

As for defining the grounds for polygamy, the authority is vested in the 
Muslim Ruler to define them while taking into account the prevailing cir- 
cumstances. They need not be confined to the context in which the Verse 
of Polygamy appeared.® In doing so, the Ruler will consider the public 
interest (maslaha) in the light of prevailing circumstances. The Qur’an is 
quite clear on the point that monogamy is nearer to the just order of the 
family and society. This is the precise meaning of the Verse of Polygamy 
which, in the relevant part reads ‘‘...this is better to prevent you from do- 
ing injustice.’’ (or that you may not be overburdened with children). 

Although the classical law does not require an intending polygamist to 
obtain permission from the court, once a man has married polygamously, 
the law concerns itself with the rights of his wives. Should the husband 
transgress their rights, the wives are entitled to bring the matter before 
the courts. These rights cover her maintenance, lodging and equal divi- 
sion of the husband’s time and companionship (gasm). 

A husband is required to provide each of his wives with a dwelling 
separate from the houses or apartments of her co-wives and free from all 
members of her husband’s family with the exception of very young 
children from a previous marriage. The dwelling must be sound in struc- 
ture and safe for habitation. If the husband offers her accommodation 
which falls short of these requirements she may refuse to begin cohabita- 
tion until he provides her with a dwelling which satisfies the Shari‘a re- 
quirements. Such a refusal will not be considered disobedience, so the 
husband will be obligated by law to maintain his wife during this period. 
Equally a wife whose husband introduces a co-wife into her apartment 
will be entitled to leave the matrimonial home, and this will not be con- 
sidered desertion, the husband will be required to maintain her until he 
provides her with separate accommodation. 

Equal partition of time refers to the husband’s residence and compa- 
nionship, not a right to sexual relations. No difference is permitted in this 
respect whether the wife is young or old, healthy or in ill-health, Muslim 
or kitabiya, all have equal rights to companionship.’ The necessity of 
equal partition in law remains unaffected whether the husband be 


° The Verse of Polygamy was revealed immediately after the battle of Uhud when the 
Muslim community was left with many orphans and widows and some captives of war. 
’ For details see al-Ibyani, Sharh al-ahkam, vol. 1, p. 220ff. 
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healthy or in poor health, or whether he is capable of sexual relations or 
not. If the husband fails to effect equal partition he must pay compensa- 
tion to the wife who has been wronged by giving her the companionship 
she would normally be entitled to. Equal partition is a right of the co- 
wife. It is, therefore, her prerogative to demand it or not. But when she 
does demand it from her defaulted husband, and the matter is taken 
before the courts, the court is to order the husband to effect equal parti- 
tion in future. In case he violates again, the court is to punish him this 
time under its power of ta‘zir as it sees appropriate, for the husband has 
committed what is prohibited by Shari‘a. The punishment cannot be im- 
prisonment for the obvious reason that the right of the co-wife could not 
then be substantiated.® 

As for the assertion that it is unjustifiable to entrust the gddi with the 
task of measuring the capacity of a man to support a second wife or of 
assessing his sense of justice, it should be noted that the ability to main- 
tain is a financial question and relatively easy to calculate. Even in 
monogamous marriages the court is, under the traditional law, compe- 
tent to decide upon the quantum of maintenance after acquiring 
knowledge of the economic circumstances of the husband. Likewise it will 
not be so difficult for the court to acquire information regarding the 
financial circumstances of an intending polygamist. As for the ability of 
an intending polygamist in respect of impartial treatment, it is admittedly 
a more difficult matter to decide. But when one looks at the rules of figh, 
one realises that such instances are not totally unfamiliar to the office of 
the gddi. Regarding witnesses for example, on many occasions the qadi 
must not admit a testimony unless it is assured, through examination and 
inguiry, open as well as confidential, that the witnesses are of just 
character. This indicates that the gad: is authorised to inquire into the 
personal behaviour of the individuals before the court. After all, the pro- 
visions of figh, in their greater part, are the opinion—zann—of the fugaha. 
And the opinion of a mujtahid is a verdict—hukm—that necessitates com- 
pliance. So are judicial orders, most of which are the opinions of judges. 

An ethical argument advanced in favour of polygamy is that some peo- 
ple do not find one wife sufficient and want more, otherwise they may 
commit zind. This argument defeats itself when it vaguely mentions 
‘“some people’’, for ‘‘some people’’ are not satisfied even with four 
wives. It would be inaccurate to say that polygamy was permitted for the 
purpose of sexual satisfaction. Indeed sexual satisfaction is not the pur- 
pose of polygamy inasmuch as it is not the purpose of marriage, whether 


8 For an exposition of the classical law see M. Shaltut, al-Islam ‘agida wa Shari‘a, Cairo, 
n.d; pp. 191-208. 


Kamali - 978-90-04-49290-5 
24 11:32:01AM 
via Wikimedia 


Downloaded from Brill.com 10/12/2 


POLYGAMY 135 


monogamous or polygamous. It is the procreation of human beings and 
their protection rather than sexual satisfaction that constitutes the 
primary purpose of marriage in Shari‘a. This is clear from the position in 
Shari‘a that nikah is permissible for a person who may have no sexual 
desire, is impotent, in ill-health or of advanced age. Although the 
primary aim of nzkdh is not satisfied when sexual desire is lacking, the 
Shari‘a nevertheless does not forbid such people from nikah. In addition, 
the Shari‘a punishment for zind by a muhsan is stoning, whereas for a non- 
muhsan it is lashes. One of the conditions of being a muhsan is marriage. 
The Shari‘a has not provided that the adulterer, in order to be punished, 
should be married to more than one wife. This indicates that the Shari‘a 
jurists did not attend to the question of whether some people find one wife 
sufficient or not; for otherwise marriage, as a qualification for the punish- 
ment of stoning in zind, would have been fixed at four wives. Especially 
when one notes that the fugaha have laid down heavy conditions for the 
application of the fadd punishment for zind; for the maximum number of 
polygamous unions would be in line with this policy. This also confirms 
that the norm in Shari‘a is monogamy and that polygamy is an exception 
to the norm. 


THE NIzAMNAMA REFORMS 


The Nizamnama reforms were by far the more radical of the two at- 
tempts at law reform on polygamy—the other being that of the Civil Law 
1977. These were introduced under the Nizamnama of Nikah 1921. In its 
preamble, the latter laid special emphasis on the requirement of fair 
treatment of co-wives in accordance with the Quar’an. In order to 
substantiate this, the Nizamnama of 1921 required the intending 
polygamist to present witnesses to testify to his just character: Any one 
who had one wife, two wives or three wives and wished to enter a further 
contract of marriage was required to present upright witnesses to testify 
to his sense of justice and equality before the court. Only after obtaining 
the permission of the court, could the marriage be contracted (Art. 1). 
Failure to obtain the necessary permission rendered the violator liable to 
two years of imprisonment or a fine of two thousand rupees (Art. 2). In 
an attempt to discourage unfounded testimony, the Nizamnama made 
the ‘‘witnesses of justice’’ liable to legal sanctions: Whenever during the 
course of marital life, the husband’s behaviour could be proved to be un- 
just and in conflict with the testimony of the witnesses of justice, the latter 
were liable to a fine of one thousand rupees or to one year imprisonment 
(Art. 2, section 2). This penalty was also applicable to anyone who took 
part in contracting a polygamous marriage in violation of the 
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Nizamnama provisions (Art. 3). This last provison obviously aimed at 
persons such as the imam of the local mosque, the agent or guardian of 
either of the spouses who may have participated in the contract of a 
polygamous marriage in breach of the legal requirements. 

In view of the fact that polygamy was largely practised by the wealthy,° 
the Nizamnama provided that among the violators, those who possessed 
financial means and committed the offence ‘‘because of their ability to 
pay the fines shall be sentenced to imprisonment and not fined.’ (Art. 5) 

In addition to the Nizamnama measures, the Government imposed a 
progressive tax on the second, third and fourth marriage respectively and 
the intending polygamist was required to pay the tax prior to the comple- 
tion of the marriage contract. 

As pointed out earlier, the Nizamnama reforms were short-lived and 
they soon became the subject of controversy and debate in the Loya Jirga 
of 1924. This Loya Jirga, held in Paghman, was convened by Amanullah 
primarily to rally support behind the Government in the face of a rapidly 
expanding tribal revolt which had started in the southern district of 
Khost. Among a series of amendments to the various Nizamnamas, this 
Loya Jirga also passed resolutions on the subject of polygamy. A look at 
the debate of this Loya Jirga would be of interest in order to assess the 
climate of opinion and the resistance of the ulema to to government 
reforms. 


THE Loya Jirca oF 1924 ON PoLyGAMy 


In his capacity as President of the Loya Jirga, Amanullah pointed out 
that the main purpose of convening the Loya Jirga was to consult the 
ulema and notables of all the provinces on matters concerning the pro- 
gress of the country. ‘‘I do not wish to oppose the holy Shari‘a’’, said 
Amanullah, ‘‘however, I propose that whatever authority the Shari‘a 
vests in a ruler, it is I who should possess it and not the ulema.”’ 
Amanullah went on to say that only the previous day, a mullah ‘‘who is 
probably present here’’ addressed the audience in the public mosque of 
Paghman and said that the Shari‘a was delivered and belonged to the 


° Note for example Amir ‘Abdur Rahman who wrote in his autobiography (Ta al- 
tawarikh, Fyzrasan Press, Bombay 1901), with a great sense of achievement as to how he 
managed to marry no less than seven women, from important families all over 
Afghanistan, to his eldest son, Habibullah. ‘Abdur Rahman also names three other 
women from similar backgrounds whom he married to his second son, Nasrullah Khan, 
The Quranic limit on the number of wives presumably did not deter ‘Abdur Rahman 
(Vol. II, p. 10ff.). 
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ulema. ‘‘No, the Shari‘a belongs to the Almighty’’, and the ulema are 
entrusted to throw light on the Shari‘a and explain it to the people.'° 

Referring to polygamy, Amanullah commented that just as the 
Almighty has permitted polygamy, He has also emphasised justice and 
equality among the wives. But alas, ‘‘nowadays many of us totally accept 
the first part of the verse (Verse of Polygamy cited) while entirely ignor- 
ing the last part.’ The main purpose of enacting the Nizamnama of 
Marriage was precisely to draw attention to the orders of Allah. As for 
the Nizamnama’s requirement of two witnesses, it is designed to prevent 
injustice to the co-wives. In the past, however much hardship the first 
wife suffered, she had no opportunity to enable her to put forward a com- 
plaint (Roydad-e Loya Jirga, p. 168). 

Maulawi Fad] Rabi, a member of the Loya Jirga, opposed Amanullah 
and argued that the Qur?an has addressed the husband and it is up to 
him as to whether he choses monogamy or polygamy. Moreover, neither 
the Qur?’an nor the sunna, nor the Figh texts provide for witnesses as such. 
Whenever the husband violates his wife’s right, the latter is entitled to 
complain to the court in person or through an agent. ‘‘I emphasise 
again’’ that the Qur?an has addressed the husband and not the Ruler. 
The King has therefore no right to interfere. Besides, the testimony of 
witnesses does not seem to be the answer, for it is possible that a man 
may present two witnesses to testify to his justice at the time of nzkah, but 
later become unjust (ibid, p. 170). 

Amanullah responded to this observation by saying that it was only 
natural to believe that those who enter polygamy never respect justice 
and equality, as they violate it from the very outset. Besides, the children 
of the co-wives look upon each other with jealousy and bitterness; so do 
the wives themselves. This gradually develops into disharmony and con- 
flict which is the opposite of affection and harmony as recommended by 
the Shari‘a (ibid, p. 169). 

It is interesting to note that Amanullah was speaking from experience 
as he was brought up in a polygamous family. His father, Amir 
Habibullah (assassinated in a mysterious situation in 1919) had several 
wives. It is reported that at the time of taking office, Habibullah kept only 
four wives and divorced the rest. 

A well-known religious leader and member of the Loya Jirga, the 
Hadrat of Shorbazar urged the Government to abolish the tax it had im- 
posed earlier that year on polygamy (ibid, p. 169). 


'0 Roydad-e Loya Jirga 1303 (Account of the Loya Jirga 1924), Kabul, Matba‘a-e Sangi, 
1924 50 mee 
. p. 50. 
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Amanullah further commented that society must take its responsibility 
towards women seriously. ‘‘My concern as the monarch extends as much 
to the well-being of my female subjects as to that of the males.’’ This 
responsibility also lies heavily upon the ulema. The selfish, bestial desires 
of some men must not be allowed to take precedence over the rights of the 
helpless and oppressed females (ibid, p. 172). 

An alternative proposition was put forward by Maulawi Mohammad 
Hussein who observed that the Quran is clear to the effect that justice 
can never be maintained in polygamy. Probably due to the particular cir- 
cumstances of the time, the Qur’an has, however, permitted polygamy. 
Wherever justice is not maintained, there is the fear of conflict. This fear 
of being unable to be impartial exists prior to entering polygamy. In 
another verse, the Qur’an (verse 2. 36 cited) provides for arbitration in 
the event of matrimonial discord. Hence a possible procedure would be 
to ensure that prior to contracting a polygamous marriage, arbitrators 
are appointed from both sides to attempt reconciliation. Whenever the 
arbitrators succeed in effecting reconciliation, they should be consequent- 
ly required to ensure the continuation of harmonious relations within the 
marriage by close supervision (ibid, p. 173). 

Another delegate, Maulawi Mohammad Bashir, spoke in support of 
the Nizamnama measures on polygamy by saying that they were in con- 
sonance with the spirit of the Shari‘a and in keeping with the sayings of 
the Prophet (ibid, p. 175). 

Another proposition which carried the general approval of the Loya 
Jirga was that the witnesses provision should be dropped and replaced by 
an assurance which would grant the oppressed wives, at every possible 
opportunity, the right to be heard by the courts and other authorities, 
and the oppressor should be made liable to punishment. A husband who 
obstructed the wife’s recourse to the court should be penalised, and in 
cases where this happens repeatedly, the punishment should be more 
severe (ibid. p. 176-no name). This was followed by another proposal 
which was that women who submit unfounded complaints to the courts 
should also be made liable to punishment. This was rejected by the Jirga 
whose response is recorded as being that ‘‘women would not dare to go 
that far.’ (ibid, pp. 176-80). 

The Loya Jirga eventually approved the above propositions which 
were consequently incorporated in the Nizamnama of Nikah of 1924. For 
his part, Amanullah made an appeal addressed to the religious con- 
science of the people asking them to observe the Qur?anic injunction of 
Justice in polygamy. Accordingly, the Nizamnama of Nikah of 1924 
begins with Amanullah’s appeal: any Muslim who violates God 
Almighty’s command causes himself loss in this world and in the next. 
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“If you can render justice and equality, then you may take into nikah up 
to four wives, but if you cannot, then one will suffice.’’ For polygamy in 
disregard of justice is a great sin (Art. 1). Once a complaint was made 
and sustantiated by proof, the court was authorised to impose a ta‘zir 
penalty on the offender who was found to have violated justice in a 
polygamous marriage. Morevoer, a husband or guardian who forcibly 
prevented a woman from complaining to the court was made equally 
liable to the discretionary penalty of ta‘zir (Art. 2). 

The Loya Jirga also passed a nineteen-item resolution which overruled 
many of the reform measures previously adopted. Some of the powers of 
the judiciary and the privileges previously enjoyed by the religious 
leaders were restored. For example, the mullahs were to be members of 
the civil servants’ courts. This court was by and large a statutory jurisdic- 
tion created under the Nizamnama legislation and the religious leaders 
felt critical of the fact that mullahs were excluded from judicial appoint- 
ments therein. The Loya Jirga resolution also restored the discretionary 
penalty of ¢a‘zir to the Shari‘a courts which had been largely cir- 
cumvented as a result of the Nizamnama legislation. The muhtasib was 
once again authorised to carry out the duties of zhtisdb and supervise the 
observance of religion in the marketplace. The Government was also 
assigned the duty to regulate and review the affairs of the servants of the 
mosques. Similarly, religious education in public schools was to be given 
higher priority than the teaching of foreign languages, and women were 
to be encouraged to study at home."! In a similar vein, the possession of 
an Identity Card (tadhkiva) was no longer a requirement of seeking 
judicial relief in the Shari‘a courts.!? 

The Government, faced with a crisis, did not resist the traditionalist 
demands at the time. But once a measure of stability was realised, some 
of the reforms were re-introduced in the late 1920s. Amanullah set out on 
an official tour of Europe and the Middle East in 1927. In his own words, 
this extensive tour (lasting about seven months) was not a voyage of 
pleasure but one of study and exploration, a trip that would allow him to 
‘“‘take back to my country the best things that I discover in European 
civilization.’’ On his return to Kabul, Amanullah adopted a forceful ap- 
proach to modernisation and sharply attacked the traditionalists ‘‘who 
wanted to keep the Afghans shrouded in ignorance.’’ (Gregorian p. 256) 

In August 1928 Amanullah convened a Loya Jirga (of about 1,000 
notables in Kabul) to hear a report of his tour and to approve his second 
reform programme. He suggested substantial changes to the constitu- 


'' Ghubar, Afghanistan dar masir-e tarikh, p. 797. 
'2 Roydad-e Loya Jirga 1303/1924, p. 311. 
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tion, amendments that were to make government truly representative. 
The Loya Jirga of 1928 approved many of Amanullah’s proposals. With 
the conclusion of the Loya Jirga, Amanullah convened a large meeting at 
Stor Lawns in Kabul where he explained the government programme. 
On this occasion, he announced the prohibition of polygamy for govern- 
ment employees. Female education and the establishment of schools for 
girls in all provinces was announced to be the aim of his government. A 
group of Afghan girls appeared for their farewell ceremony on their way 
for study abroad—the first group of unveiled girls to go abroad (Ghubar, 
1967, p. 798). 

Although the Nizamnama period was short and the reforms introduced 
in this period became the subject of controversy, it is nevertheless the 
most eventful in the history of modernisation in Afghanistan. The speedy 
pace of events, the zest and vitality of Amanullah, and the sharp confron- 
tation of opinion gave this experience a quality which is attested by 
the vivid impact it has left behind. During the subsequent decades, the 
Nizamnama reforms have provided the modernist mentality in 
Afghanistan with a factual basis for its aspirations and a set of criteria on 
which the present and the past could be compared. 


FACTORS RELATING TO THE PRACTICE OF POLYGAMY 


No data exist to show the scale and intensity of polygamy for the whole 
of Afghanistan. Individual research works carried out among the Tajiks 
of Andarab valley and among the Durranis of Sar-e Pol area have 
reported the incidence of polygamy fifteen per cent!’ and nine per cent" 
respectively of all marriages in the two areas. Research among the 
Kirghiz of Pamir reported the incidence of polygamy is about eight per 
cent. This research also revealed that polygamy ‘‘generally occurs in 
aristocratic families.’’! 

Most commentators have given the impression that polygamy was 
more widely practised in the past. The economic insufficiency of most 
Afghans as well as the spread of modern ideas and education have prob- 
ably restricted the practice of polygamy during the present century. 
Various writers have indicated that the high costs of marriage in general, 
and the cost of maintaining several wives and children have meant that 
most people cannot afford to maintain polygamous households. '® 


3S. Uberoi, ‘‘Men, Women and Property in Northern Afghanistan’’, in ed. S. T. 
Lokhandwalla, /ndia and Contemporary Islam, Simla, 1971, p. 398. 

'* N. Tapper (personal communication based on her research work in Sar-e Pol, Lon- 
don, 1972). 

19 Shaharani, 1979, p. 124. 

'®© See for example Ali, Afghanistan, p. 34; Wilber, Afghanistan, p. 92; and M. B. 
Watkins, Afghanistan, Land in Transition, London, 1963, p. 176. 
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There are, nevertheless, factors such as tribalism, high rate of infant 
mortality, and lack of adequate legal restrictions which foster polygamy. 
Legislative inactivity and the fact that polygamy has remained, even to 
this day, basically a matter for the individual to decide, have resulted in 
indiscrimnate practices especially by the more affluent Afghans. 

A factor which is commonly known to have kept the incidence of 
polygamy at a low level is education, especially female education. The 
spread of modern education has made women less willing to consider 
polygamy desirable. Monogamy thus represents the norm and is prefer- 
red by the educated and enlightened members of society. 

The proportion of male/female population 1s presumably another fac- 
tor which restricts polygamy. Statistical estimates show that females con- 
stitute 48 per cent of the whole population in which case no surplus of 
females would be available to be redistributed among the males.!’ 

The disharmonising effect that polygamy is known to have on the 
family is yet another factor which renders polygamy unattractive. It is 
common knowledge that polygamy entails favouritism on the part of the 
husband who is likely to be influenced by the youth and personal at- 
tributes of one or the other of the co-wives. Whether the co-wives live in 
separate apartments or under the same roof, problems of authority in the 
household are likely to arise between them. The co-wives may have dif- 
ferent socio-economic backgrounds and expect to be treated by the hus- 
band accordingly. Variation in fertility and birth rate among the co- 
wives can often be the case in polygamous households. The patriarchal 
pattern of the family also favours male children and the mother of a male 
child/children enjoys greater status. Each mother is likely to influence the 
husband in favour of her child/children. Moreover, the sex and number 
of children determine their entitlement to inheritance and tend to cause 
jealousy among the co-wives and their children. The housing pattern and 
forms of residence which are geared to the needs of the extended family 
add tension to the polygamous household. Despite the entitlement in 
Shari‘a law of each of the co-wives to a separate dwelling, the prevailing 
pattern of residence in Afghanistan shows that no serious attention is 
paid to this requirement of the Shari‘a. The extended family unit may 
consist of the patriarch and his wife/wives, his unmarried children and 
his married sons and their children, his unmarried sisters and brothers 
and their families all living in the same house or compound. In this way, 
‘physical crowding and forced coexistence tend to foster tension in the 
household.’’ (Smith, 1969, p. 95) 


7 Majmo‘a-e thsa*iyawi (Statistical collection), Ministry of Planning, Government press, 
Kabul, 1350/1971, p. 19. 
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It has already been pointed out that polygamy, because of the high 
costs that it entails, is a privilege of the wealthy. Yet it should also be 
noted that polygamy is not always economically burdensome. It may in 
fact prove profitable in cases where the woman is skilled and able to earn 
additional income.'® This is often the case among the Turkomens of 
nothern Afghanistan where polygamy is encountered most frequently 
because the income of a second wife through rug weaving tends to offset 
the cost of her support (ibid, p. 93). 

Polygamy may be motivated by its economic value of providing an ad- 
ditional source of labour. This is particularly relevant to the common 
tradition of hospitality in Afghanistan. To be hospitable to his people, a 
tribal chief or a local notable may enter a polygamous marriage with the 
aim of providing help in domestic chores. Hospitality is an honoured 
tradition in Afghanistan almost everywhere, but it is more accentuated 
among the Pashtuns. Hospitality is a feature of the village life where 
public facilities for food and accommodation are either rare or non- 
existent. Most village and tribal notables keep a separate guesthouse in 
the vicinity of their household where hospitality 1s extended to all visitors 
(Wilber 1962, p. 117). 

Modern education is generally known to have a restrictive effect on 
polygamy. Yet there may be instances where education could produce 
the opposite effect. This may be the case in child marriage: Child mar- 
riage operates on a presumption that the couple will be on a par in terms 
of communication when adult. As a result of differential education, 
however, a gap is sometimes created between the husband, who may 
have experienced higher education and more stimulating social relation- 
ships, and his wife who may be tradition-bound and illiterate.!° This 
situation can lead to divorce, but since divorce is generally regarded as a 
social disgrace, the family and relatives on both sides are likely to accept 
polygamy as a last resort rather than seeing the marriage dissolve. The 
family elders and relatives on both sides usually have a vested interest in 
the preservation of their selected marriage and tend to discourage 
divorce. This influence can be hard to ignore especially in cases of mar- 
riage among relatives, and cousin marriage, which is quite common in 
Afghanistan. The families concerned are likely to discourage divorce as 
well as polygamy. But in cases where divorce becomes a threatening 


‘6 According to a Kabul Times editorial, ‘‘the desirability of a woman is not only 
estimated by her beauty but by her earning capacity. A carpet weaver is going to be a 
good investment for the family.’’ (Feb. 12, 1973) 

'9 Harvey Smith commented that religious and social attitudes disapproving of educa- 


tion for women are beginning to change, but still tend to be restrictive in rural areas (A7ea 
Handbook, p. 123), 
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possibility, they are likely to encourage polygamy as a lesser evil in the 
circumstances. Observers have noticed the development of a trend in the 
cities *‘towards taking an additional wife by young men who have left 
their first wives in their native villages.’’ (Smith, p. 94) The likely situa- 
tion in these circumstances would be that the first wife lives with the hus- 
band’s family in the village thus enabling the husband to live with his sec- 
ond wife in the city. 

To summarise, it may be said that the restrictive effects of economic 
and educational factors on polygamy are multifarious and ambivalent. 
Neither the spread of modern education nor an economic laissez-faire 
could be relied upon to take care of unconditional polygamy. 

Other factors which have a bearing on the practice of polygamy in 
Afghanistan may be summarised as follows: 


A) Tribalism 


As a result of the warlike character of the tribal milieu, fearlessness in 
combat is highest in the Pashtunwali (the Pashtun tribal code) order of 
values. Attitudes bred in this competitive environment ensure incessant 
conflict, hence emphasis on warrior values.?? Greater emphasis is 
therefore placed on the proliferation of the male population. A large 
number of males in a family or clan not only symbolises its power and 
prestige but also increases the chances of survival in case of involvement 
in tribal feuds. Polygamy thus functions as a means of greater reproduc- 
tion of potential warriors. 

The high rate of infant mortality in Afghanistan is yet another con- 
tributory factor to polygamy in the sense that a larger number of children 
ensures a higher rate of survivors.?! 


B) Barrenness 


A man may take a second wife if his first wife is barren (Wilber 1962, 
p. 92). The question as to how the barrenness of the first wife is estab- 
lished often remains subject to doubt. Because of the shortage of medical 
facilities and a careless attitude nurtured by the male-dominated society, 
the benefit of doubt is usually given to the husband.?* A woman’s fertility 


2° Richard S. Newell, Vhe Politics of Afghanistan, Ithaca, Cornell Univ. Press. 1972, p. 
15. 

1 Louis Dupree, ‘‘Population Dynamics in Afghanistan’’, AUFS Reports, South Asta 
Series, No. 7 (1970), p. 2. 

22 No health certificate is legally required upon registration of marriage in Afghanistan. 
The nikah khat, however, provides a section for the health certificate of the spouses to be 
recorded. But it is not a requirement in localities where no official doctors exist (p. 10 of 


the nikah khat). 
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is seen as inadequate if she only has female children. The birth of a son 
establishes the fertility of a woman, the virility of a man and promises a 
continuing family line. 

A capricious attitude is encountered on the part of some men who feel 
the need for a polygamous marriage despite having had one or two 
children from their existing marriage. This is illustrated in the case, 
reported by the Kabul Times, of a 27 year old graduate who wished to 
marry a second wife for the following reasons: 


I was forced into marriage when I was a schoolboy....I now realize what a 
grave mistake my parents have committed only to fulfill their dream of see- 
ing their son married at an early age. My wife likes me very much and | 
have the same feeling towards her. But unfortunately after giving birth to 
two children, she became ill and the medical treatment resulted in her 
becoming barren. I am still young and want to have more children. Being 
kind to me, my wife has agreed that I should marry another wife (Oct. 25, 
1971). 


C) Lack of Documentary Evidence 

Among contributory factors to polygamy in Afghanistan is also the lack 
of an adequate system of information on polygamy. There is to date no 
readily available means of discovering the precise marital status of the in- 
dividual. As a result, ‘‘some men marry polygamously while simply 
refusing to declare their existing marriage, thus presenting the new wife 
with a fait accompli.’ 

The Identity Card (tadhkira) is of limited value in identifying the 
marital status of its holder especially with regard to polygamy. It does 
contain a section on the ‘‘civil status’’ of the bearer to be filled in as the 
occasion arises. The standard type of information that appears in this sec- 
tion consists of one of these two words: married (muta°ahhil) or single (mu- 
jarrad). The question as to whether ‘‘married’’ means one wife or more 
remains unexplored and the law does not require this additional point of 
information to be supplied. 

In its section on the registration of marriage, the Civil Law 1977 mere- 
ly requires the completion of the nikah khat in three copies, one retained 
by the registration office and the other two issued to each of the spouses. 
Upon its registration, the marriage is then to be reported to the Records 
Office (idara-e thabt-e syilat) (Art. 61). All documents pertaining to mar- 
riage, divorce and paternity are to be communicated to the Records Of- 
fice (Art. 48). This is as far as the law goes. A man can comply with these 
regulations and yet not declare that the marriage in question is a 
polygamous one. 


23° Mermon editorial entitled ‘‘Qanun-e izdewaj bayad islah wa takmil shawad’’ (the Marriage 
Law should be amended and completed), No. 11, 1350/1971, p. 21. 
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The nzkah khat itself is also silent on the subject of polygamy and does 
not contain a section to be completed by an intending polygamist. The 
existing rules concerning the completion of the nzkah khat require two 
witnesses to testify to the identity of the spouses. Witnesses are not re- 
quired, nor is indeed anyone who may have attended the actual meeting 
of the contract (majlis-e ‘agd), to testify whether the marriage is 
polygamous or not. 


D) The Low Rate of Divorce 


Interaction between divorce and polygamy conceivably affects the in- 
cidence and frequency of both. Notwithstanding some restrictions that 
operate under the Civil Law 1977 in both these areas, the Shari‘a law 
which leaves a man free to pronounce a divorce or enter a polygamous 
marriage at his will remains basically applicable to date. In the absence of 
reliable data, it is the impression of the present writer that polygamy is 
numerically more frequent than divorce. One reason for this is the dif- 
ferential social attitude that exists in Afghanistan towards these two in- 
stitutions. Whereas divorce is socially frowned upon, polygamy does not 
bear the same degree of social stigma. In rural Afghanistan, polygamy is 
still associated with wealth and prestige. Expansion of modern education 
in recent decades and the spread of egalitarian ideas has led to the 
development of an enlightened opinion against polygamy.** Even so, 
polygamy is considered by the majority of Afghans to be less of a social 
stigma than divorce. Divorce ‘‘is rare and is discouraged by social 
pressure.’’ (Smith 1969, p. 100) This low incidence of divorce is partly 
due to the fact that polygamy offers an alternative. 


E) Compulsory Marriage of Widows 


The tribal practice of forcing a widow to marry a member of her 
deceased husband’s family is a problem which remains untackled despite 
the legislative measures adopted during the past half a century in 
Afghanistan. Under this practice, the widow is denied her own choice in 
marriage. Her marriage with an outsider is discouraged, and the 
relatives of her husband, usually his brother, regard it as their right to 
marry her. The practice is probably less emphatic among the urban 
Afghans and in areas where tribalism is either weak or non-existent. The 
widow may accordingly be given the choice of remaining unmarried and 


24 Harvey Smith confirms that ‘‘until the early twentieth century, polygamy was fairly 
common among upper class Afghans. This practice disappeared with King Amanullah 
partly because of the Western influence.’’ (Area Handbook, p. 93) 
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living with her in-laws. The Pashtuns are, however, strict in the obser- 
vance of this custom,*° despite the fact that it constitutes a source of much 
hostility and conflict between families and sometimes their respective 
tribes.2° The custom is economically convenient in the sense that mar- 
riage with the widow of one’s brother normally does not require the pay- 
ment of a new walwar (brideprice) or the usual elaborate ceremonies. A 
nominal walwar may sometimes be paid to the widow’s parents.?’ 

No data exist to show the extent to which this practice contributes to 
the incidence of polygamy, for widows may be married either 
monogamously or polygamously. Yet it remains true to say that when no 
unmarried man is available among her in-laws, the widow is likely to be 
married polygamously.”® As pointed out by the Kabul Times editorial, at 
times the man available may be extremely old or very young. It is not 
unusual that a thirty or thirty five years old widow is married to a twelve 
years old boy, or a seventeen year old girl to a seventy seven year old man 
(Oct. 23, 1971). This only suggests the compulsory nature of this practice 
and the inequities which it can bring in its fold. 

The Marriage Law of 1971 simply enacted that ‘‘No one, including 
the relatives of her previous husband, may contract a widow in ntkah 
without her consent.’’ (Art. 24) The preceding legislation on marriage, 
on the whole, adopted provisions which are substantially similar to this 
law.*® The practice nevertheless continues despite legislative efforts dur- 
ing the past sixty years, and it seems that mere legislative prohibitions 
have failed to achieve the desired results. A Mermon editorial aptly asked 
the question ‘‘what is the punishment of those who violate the law and 
deny the widow the freedom of her consent? Indeed, there are a number 
of prohibitions in this law concerning practices which have prevailed for 
generations, which seem to be impossible to curb without clear laws and 
explicit sanctions.’’3° 


2S Khadim, Naway Rand, p. 47. 

26 Sultan Mohammad Mir-Munshi observes that often the widow had no choice but to 
marry the relatives of her deceased husband, and as they wished to force her to do so, the 
result was the taking up of arms between the family of the widow and that of her husband. 
The quarrel was further taken up by the widow’s whole tribe and that of the deceased hus- 
band’s relatives (The Constitution and Laws of Afghanistan, London, John Murray, 1900, p. 
89). 

27 H. F. Shurman, The Mongols of Afghanistan, The Hague, Mouton and Company, 
1961, p. 195. 

28D. Wilber observes that ‘‘the prosperous head of an extended family group may 
have one or two supplementary wives, the widows of his brothers or cousins, whom he has 
married as an obligation.’’ (Afghanistan, p. 92). 

29 Note for example Article 21 of the Marriage Law of 1960; Article 7 of the 
Nizamnama of 1924; and Article 10 of the Nizamnama of 1921 all prohibiting the com- 
pulsory marriage of widows. 

30“ Nigahi ba qanun-e izdewaj,’’ No. 7&8, 1350/1971, p. 74, 
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F) The Age Disparity 


Exorbitant marriage ceremonies constitute the source of a variety of 
imbalances, one being the encouragement of marriages between young 
girls and much older men. This disparity in age tends to foster polygamy: 
When marriage becomes essentially purchaseable, then those who can 
pay more take precedence over others. The well-to-do often happen to be 
senior in age and in order to marry a younger girl, either in monogamy 
or polygamy, they tend to use their money as a means of compensation 
for their disproportionate age. The pattern is endorsed by the guardians 
of the bride who find it financially more rewarding to transact with richer 
and older men.?! Mermon writes that ‘‘indeed, a considerable percentage 
of marriages in Afghanistan are widely disproportionate.’’ On this basis, 
Mermon criticized the Marriage Law of 1971 for its total silence on the 
relative age of the prospective spouses.** The position remains un- 
changed under the Civil Law of 1977 as there is no ruling in this law on 
the subject of the age disparity either. The door thus remains open for 
marriage between people of widely disproportionate ages. The marriage 
of a young girl to an older man is likely to leave a relatively young widow 
and possibly children in need of security and protection. This is only one 
aspect of the problem of the age disparity. It may also be pointed out that 
the availability of a relatively large number of marriageable widows, in 
turn, nurtures the practice of the compulsory marriage of widows (as 
discussed above) and possible polygamy. Similarly, the marriage of a 
young man to a considerably older woman tends to foster the desire for a 
younger wife, hence an incentive to polygamy. 

And finally, among factors which contribute to the incidence of 
polygamy must be mentioned the sensual motive. This is probably pres- 
ent either singularly or alongside one or more of the other factors which 
may be operative in individual cases. 


Jupicia, ATTITUDE TOWARD POLYGAMY 


Since the law permits polygamy, the mere fact of polygamy does not 
form the basis of a court litigation. This is one of the reasons why cases of 
polygamy are rare in the court records consulted by the present writer. 


31 Commenting on this, a Kabul Times editorial points out: As per capita income in the 
country is hardly $90, many families have a very austere life. When their daughter grows 
up, they want to make sure that her lot during her youth is a better one and make every ef- 
fort to marry her off to a well-to-do husband. Now since all young men have not made 
their money yet, the prospective husband often ends up to be older than the girl’s father 
(Oct. 23, 1971). 

32 **Nigahi ba qaniin-e izdewaj’’, p. 76. 
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When polygamy is referred to in the court records, it is usually in rela- 
tionship to a claim other than polygamy itself. In Safiyya. v Abdul 
Wahhab*? for example, the main subject of the case is divorce whereas 
polygamy is discussed as a contributing factor. The unanimous decision 
of the three courts in this case shows that the courts of Afghanistan treat 
polygamy essentially as an extra-judicial matter and a privilege of the in- 
dividual. 

Wahhab married Safiyya in 1336/1957 and two children, a son and a 
daughter, were born to their marriage. After six years of marriage, 
Safiyya claimed that ‘‘because of a grievance that Wahhab held against 
me, he divorced me by a revocable falaq.’’ Safiyya left Wahhab and 
stayed with her parents; but before she had completed her waiting period 
of “tdda, Wahhab sent for her and they resumed marital relations. At this 
point Wahhab married another woman, Hajira whom he brought to live 
with Safiyya in the same house. Safiyya stated that ‘‘Wahhab was in- 
fluenced by his new wife and he began persecuting and beating me; and 
eventually on 12.X1.1344/1965, Wahhab divorced me by a triple falag 
after which I went to live with my parents as I have ever since.’’ Safiyya 
claimed that Wahhab had not paid her any dower or maintenance ever 
since she lived with her parents, and that despite the occurrence of a final 
divorce, he still played a self-styled husband. She requested the court to 
confirm the divorce and declare her freedom from the marital tie. 

In his statement of defence, Wahhab referred to Safiyya’s initial peti- 
tion to the court in which she had stated that ‘‘I spent five years without 
receiving any maintenance or help from Adbul Wahhab.’’ On this basis, 
Wahhab stressed that Safiyya still considered herself as his lawful wife, 
thus denying the ocurrence of divorce. The Primary Court (of Shahr-e 
Naw, Kabul) confirmed that the plaintiff had made such a statement 
which indicated that ‘‘she expected from Wahhab who had three wives at 
the time, greater affection and consideration in marital life.’’ The court 
added that ‘‘Wahhab has failed to maintain equitable treatment among 
his wives which is why Safiyya has initiated this claim. For it is on record 
that Safiyya’s father, Ali Ahmad, once suggested that if Wahhab provid- 
ed a separate house for Safiyya, their marital life might improve.’’ The 
Primary Court thus concluded that Wahhab had not divorced Safiyya in 
the first place, and ordered Safiyya to abide by her marriage to Wahhab. 
Wahhab is also ‘‘obligated hereby to maintain justice among his wives.”’ 

Safiyya appealed against this decision to the Provincial Court of 
Kabul. This Court considered that the Primary Court had issued its deci- 
sion on a matter which was not in its power to adjudicate. On this basis, 


33 Decision No. 157/16.1X.1348/1969, CCCCA, Kabul. 
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the decision of the Primary Court was reversed and the case was granted 
a fresh hearing. Safiyya presented her claim of divorce to which Wahhab 
replied, but he still did not clarify the essential point, that is whether he 
had divorced Safiyya or not. The Court, however, considered Wahhab’s 
statement as a denial of divorce. Safiyya was then asked to present 
witnesses in support of her claim, which she failed to do, and asked if 
Wahhab could be put on oath. Wahhab took the oath and denied the oc- 
currence of divorce. The Appeal Court concluded the case by ordering 
Safiyya to abide by her marriage to Wahhab. 

Safiyya finally appealed to the Cassation Court. This court also con- 
cluded that Safiyya had failed to prove her claim and, therefore con- 
firmed the decision of the Appeal Court. The Cassation Court added: 
‘‘As the institution of marriage and the mutual rights of the spouses are 
firmly founded in the Shari‘a, it is Wahhab’s obligation to provide the 
plaintiff with maintenance in accordance with his standards of living and 
economic ability. He is further obligated to provide a separate residence 
for Safiyya and to fulfill all her rights in accordance with the guidance 
and provisions of the Shari‘a. It is also Safiyya’s obligation to respect his 
rights over her.’’ 

Some of the main points of this case may be noted as follows: a) 
Wahhab’s five years desertion when supposedly no divorce had taken 
place; b) no provision of maintenance or dower during this period; c) no 
residence provided by Wahhab, let alone a separate residence which is a 
requirement under Shari‘a law; and d) the Primary Court’s statement 
that ‘‘Wahhab has failed to maintain equitable treatment among his 
wives’’, lends support to the alleged cruelty (persecution and beating) ex- 
ercised by Wahhab, not to mention Safiyya’s claim of repeated divorce 
by Wahhab which seems hard to discount altogether. 

It is an established rule of procedure that when one claim is being con- 
sidered by the court, then that claim alone is to be adjudicated unless 
there is a link which necessitates the simultaneous adjudication of a 
separate claim. In this case, the main subject is divorce rather than 
polygamy. Polygamy was not even considered to be an appropriate sub- 
ject for adjudication. This is indicated by the Appeal Court in stating that 
‘‘the lower court had issued its decision on a matter which was not in its 
power to adjudicate.’’ On this account, the Cassation Court could have 
ignored the question of polygamy altogether. But when reference is 
made, in the court decision, to polygamy, then it would seem appropriate 
to evaluate its effectiveness. The court decision pays no more than lip ser- 
vice to the importance of equitable treatment in polygamy. Although the 
classical Shari‘a law leaves the choice of entering a polygamous marriage 
to the individual, the Shari‘a jurists are nevertheless agreed on the point 
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that once a man has married polygamously, the law concerns itself with 
the rights of his wives. The loose and general wording of the Cassation 
Court that Wahhab is obligated to provide Safiyya with maintenance “‘in 
accordance with the guidance and provisions of the Shari‘a’’ is un- 
justifiable. Although the Court obligated Wahhab to provide a separate 
residence for Safiyya, there is no assurance in the Court’s decision as to 
the consequences should he refuse to do so. 


THE MarriaceE Law oF 1971 AND THE ENSUING PUBLIC DEBATE ON 
POLYGAMY 


This law was passed after four years delay in parliament and much 
hesitation over its contents. As pointed out above, it was totally silent on 
polygamy. This silence was part of the reason that soon after its publica- 
tion, it invoked a critical response in the public media. Among the critics 
of this law, the Women’s Institute was probably the most outspoken; it 
published several editorial articles in its periodical, Mermon, which 
criticised the new law for having evaded problems which had aroused 
public concern over a long period. Mermon pointed out: ‘‘unfortunately, 
this law has not adopted as its criteria the general welfare of the family 
and society.... This law does not give a full and positive response to the 
needs of the women of Afghanistan.’ ** 

The only provision in this law which was of relevance to polygamy was 
its section on delegated faldg (talag-e tafwid). While recognising the hus- 
band’s right to unilateral divorce, this law entitled the husband to 
delegate this power to his wife by means of a formal document (Art. 32). 
The wife could then exercise this delegated talag by completing a falag khat 
whenever she wished to do so (Art. 34). As pointed out by an official of 
the Justice Ministry, the wife could exercise the delegated falag in the 
event of any unjust behaviour on the part of the husband including his 
entering a contract of polygamous marriage. However, the same official, 
acknowledged the need for more decisive legislation in order to restrict 
polygamy, and promised that more effective steps would be taken in this 
direction in the drafting of the Civil Law.%® 

Mermon followed up this subject and commented that the delegation of 
talaq in this law is not a satisfactory means of restricting polygamy as it 
does not compel actually the husband to delegate his power. To leave this 
question of the delegation of the power of faldg entirely to the pursuasive 
influence of the wife is to invite contention right from the outset, which is 


34 Editorial article entitled ‘‘Aya karkondn-e Gahiz az Quran chizi mifahmand? (Do the 
Gahiz staff know anything about the Qur’an?), No. 10, 1350/1971, p. 5. 
35 Sami‘uddin Zhwand (the then Deputy Minister of Justice), ibid, p. 3. 
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not in keeping with the tradition of marriage. Delegation of falaqg would 
be more effectively utilised if it was made to form a necessary part of the 
nikah khat. Mermon urged parliament to amend the law on polygamy at an 
earlier stage rather than waiting for the promised Civil Law. ‘‘How 
many years should one wait?’’ asked Mermon. ‘‘It has already taken long 
enough to pass this law; how many more years for the Civil Law?’’6 

Commenting on the Verse of Polygamy, Mohammad Sidiq Kubbari, 
the then Vice-President of the Council of Ulema held the following view: 
The Qur?anic verse ‘‘...if you fear that you cannot do justice, then take 
only one wife’’ is grammatically a conditional sentence. The basic rule of 
logic tells us that the fulfillment of the predicate in such sentences is 
dependent on the fulfilment of the condition. If the implementation of the 
condition is certain, the predicate is certain and vice versa. The condition 
here is the fear of injustice which is bound to exist in all cases, on the part 
of those who attempt to do justice as well as those who neglect their duty 
to be just. Therefore, monogamy prevails in all cases and ‘‘anyone who 
marries additional wives deviates from the Verse of the Qur’an.’’ Mermon 
which aired the above opinion made the comment ‘‘this is a well-founded 
Shari‘a reasoning, and on this basis, we propose the prohibition of 
polygamy.’’°” 

The main opposition to this abolitionist view came from a private 
weekly, Gahiz which published an editorial entitled ‘‘Does Mermon deny 
the Qur’an?”’ and accused Mermon of being ‘‘anti-Islamic’’ and ‘‘West- 
stricken’’. Gahiz also supported the institution of polygamy as a 
favourable means of preventing sexual promiscuity. 

In response, Mermon convened a conference in Kabul on the subject 
and subsequently published an editorial entitled ‘‘Do the Gahiz Staff 
Know Anything About the Qur’an?’’ and rejected Gahiz comments as 
being ‘‘incomprehensive and misrepresentative of the Qur’an’’, 

Commenting on this clash of views, a Kabul Times editorial observed 
the following: 


In its editorial, Mermon answers the unfavourable comments of a private 
weekly, Gahiz. Mermon claims that Gahiz has interpreted the Qur?’anic verse 
of polygamy in a misleading way. Mermon then interprets the same verse 
which clearly says that if men cannot observe equality among many wives, 
they must stay monogamous. Those who support the idea of polygamy, in 


fact, act contrary to the holy Qur’an, asserts the Mermon editorial (Feb. 7, 
1079) 
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The matter was pursued by Zhwand, the then Deputy Minister of 
Justice who made the following statement: 


The Ministry of Justice is contemplating the incorporation of some impor- 
tant reforms in the draft Civil Law. Restrictions will be introduced on 
polygamy in accordance with the spirit of the prescribed justice in the 
Qur’an and in line with the valuable experiences of other Muslim countries. 
A practicable measure, for example, would be to require the formal consent 
of the first wife. In case the husband does not comply with her wishes, she 
should have the right to dissolve the marriage.** 


Crvit Law 1977 


In view of the foregoing, the actual measures taken under the Civil 
Law might seem somewhat of an anti-climax. As will be seen, this law 
does not attempt any radical change of the classical Shari‘a. Polygamy 
remains permissible under conditions which do not attempt to interfere 
with the basic freedom of choice which the classical Shari‘a has granted to 
men. Accordingly, a man may marry more than one woman provided 
that all the following conditions are observed: 1) there must be no fear of 
inequitable treatment of the co-wives; 2) he must be financially capable 
of providing his wives with adequate maintenance such as food, clothing, 
accommodation, and medical treatment; and 3) there must be a lawful 
benefit involved such as the infertility of the first wife, or her affliction 
with a disease which is difficult to cure (Art. 86). A woman whose hus- 
band has entered a polygamous marriage in violation of these conditions 
is entitled to request the court for a separation on the basis of darar (in- 
jury) (Art. 87). 

As can be seen, under this law judicial intervention is only authorised 
after the polygamous marriage is contracted and not before. This ap- 
proach is totally different from the one adopted, for example, under the 
Iraqi Law of Personal Status, 1959. This law lays down identical condi- 
tions to that of the Afghan Civil Law. The main difference between the 
two statutes is, however, that the Iraqi law enforces these conditions prior 
to polygamy: In Iraq, the intending polygamist is required to obtain 
court permission prior to contracting a polygamous marriage. The 
Afghan Civil Law does not require judicial permission prior to 
polygamy. Consequently, if a man enters a polygamous marriage in 
violation of any of the legally prescribed conditions, under the Afghan 
law, he will be liable to no legal sanctions but his wife (either the first wife 
or the new wife) will be entitled to request the court for a separation order 
on the basis of darar. It must be pointed out, however, that polygamy on 


38 Jslah-Anis daily, Kabul, 9. II. 1352/1973, p. 10. 
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its own does not constitute darar, nor does it entitle the wife to judicial 
separation. It is the presence of injurious circumstances which need to be 
established. More specifically, the term darar has been defined as follows: 


Whenever the wife claims that cohabitation with her husband has caused 
her such an injury as could render continued cohabitation impossible 
among the people of her class, she may request the court for a separation 
order (Art. 183), 


This provision of the Civil Law is of general application and not 
specifically related to polygamy. Injurious treatment thus entitles the 
wife to judicial separation whether in a polygamous marriage or 
monogamous. In a polygamous marriage, the husband’s prejudicial 
treatment among the co-wives or his failure to maintain, or indeed any 
other injury that renders normal marital relations among the people of 
her status impossible would need to be established by the wife who seeks 
a judicial separation. 

Judicial separation, under this law, effects a single irrevocable talaq 
(Art. 184). In other words, a final divorce takes place the moment the 
court issues the order. The significance of the term ‘‘single’’ is that 
unlike, for example, a triple divorce, the parties are allowed to remarry 
under a new marriage contract; and the word ‘‘irrevocable’’ implies that 
the husband is not entitled to resume normal marital relations during the 
waiting period of “dda. 

The question would naturally arise as to the wife’s ability to prove the 
existence of injurious circumstances. She may be unable to prove her 
case. Indeed this is probably the crucial aspect of her entitlement to a 
Judicial separation on the basis of darar. One can imagine that in most 
cases the wife would find it very difficult to present conclusive proof. To 
remedy this the Civil Law adopts the Maliki law which offers an alter- 
native solution should the wife fail to prove darar and yet insists that her 
marriage should be dissolved. This solution 1s sought through the arbitra- 
tion procedure. The Civil Law provides: whenever the wife’s claim of 
darar is not proved and she insists on her claim, the court is to appoint two 
persons as arbitrators in order to attempt reconciliation between the 
spouses (Art. 185). For this purpose, the arbitrators investigate the cause 
of the discord between the spouses. If the attempt at reconciliation fails, 
and the cause of the discord is attributed to the wife, the court is author- 
ised to effect a separation and order the wife to return the dower which 
she received from her husband. But if the cause of the discord is at- 
tributed to the husband, or to both sides, or that it remains unknown, the 
court may still order separation between the spouses (Art. 188). In this 
way, the arbitration procedure offers a way out of a possible impasse 
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especially where the wife is unable to prove darar and yet insists on 
dissolving the marriage. 

The Civil Law, moreover, encourages the delegated talag to be used as 
a restriction on polygamy. Accordingly, the wife may, with the agree- 
ment of the husband, stipulate in the marriage contract that should her 
husband enter a polygamous marriage, she would be authorised to 
dissolve the marriage by herself. Such delegation is valid only if it is 
recorded in the nika@h khat (Art. 88). This is a conditional delegation in the 
sense that delegation is contingent on the occurrence of a specified event, 
namely polygamy. The Civil Law also authorises the husband to delegate 
his power of falaq absolutely either to his wife or to his legal agent (Art. 
142). When the delegation is absolute, the wife can repudiate herself 
whenever she choses to do so and the husband can in no way prevent her, 
as he is no longer entitled to revoke the delegation (Art. 143). 

Prior to the promulgation of the Civil Law, a man could enter a 
polygamous marriage without the knowledge of either his existing, or his 
new wife. Under the Civil Law, a man who contracts a polygamous mar- 
riage is required to reveal the fact that he is a married person to the 
woman he proposes to marry and obtain her consent to the proposed 
polygamous marriage. His failure to do so would entitle the new wife to 
seek the judicial separation of her marriage on the basis of darar (Art. 89). 
There is no provision in this law to entitle the existing wife to a similar 
right. Indeed it is often the existing wife who experiences alienation and 
disaffection. It would seem only fair that she should, at least, be given the 
same right as is granted to the new wife. 


MOobpeERN REFORMS 


Modern reforms of the law of polygamy adopted by various Muslim 
Countries may be divided into three categories. At one extreme of the 
process of reform stands the Tunisian Law of 1956 which tersely enacted 
that ‘‘polygamy is prohibited’’. At the other is the Moroccan Law of 
1958 which enacts “‘if any injustice is to be feared between co-wives, 
polygamy is not permitted.’’ According to this law, a wife whose hus- 
band concludes a second marriage is entitled ‘‘to refer her case to the 
court to consider an injury which may have been caused to her.”’ 
(Coulson, 1964, p. 210) Thus, the Moroccan law, as in Afghan Civil 
Law, allows the court to intervene only retrospectively by granting 
judicial divorce to a wife who complains of an injury suffered as a result 
of her husband’s polygamous marriage. 

Syria, Iraq and Pakistan have adopted a middle course by requiring of- 
ficial permission for a polygamous marriage. In Syria, the court may 
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refuse such a permission when it is established that the husband is not in 
a position to maintain and support a plurality of wives. To this criterion, 
the Iraqi law of 1959 adds the proviso that there must be ‘‘some lawful 
benefit involved’’ in the proposed marriage, and gives the court discre- 
tion to refuse permission if any failure of equal treatment between co- 
wives is feared. In Pakistan the necessary permission is to be given by an 
arbitration council consisting of the chairman of the local union council, 
a representative of the husband, and a representative of the existing wife, 
on the basis of whether or not it is satisfied that the proposed marriage is 
necessary and just. 

In Tunisia, after a great deal of hesitation, the view gradually pre- 
vailed in the courts that a polygamous marriage was invalid; and this was 
expressly stated to be so by subsequent legislation in 1964. Elsewhere, 
however, a polygamous marriage contracted in defiance of the various 
provisions is not invalid per se. This reflects the strength of traditionalist 
opposition to the reforms, particularly in Iraq where the court in 1959 
dealt with polygamous unions improperly contracted in the context of im- 
pediments to a valid marriage. But an amendment of 1963 to the Iraqi 
law deliberately removed marriage with more than one wife without per- 
mission of the court from the list of impediments to a valid marriage. In 
all cases, however, infringement of the provisions entail statutory 
penalties. 

In Pakistan, polygamy without the permission of the Arbitration 
Council entails a three-fold sanction. The husband becomes liable to im- 
prisonment for up to one year, or a fine of up to five thousand rupees, or 
both; and he is obliged to pay the entire dower of his existing wife. And 
finally, the existing wife has a right to judicial dissolution of her marriage 
(Coulson, 1971, p. 15). 


CONCLUSION 


The Constitutions of 1964 and of 1977, as well as the Fundamental 
Principles of 1980 (Arts. 25, 27 and 28 respectively) granted men and 
women equal status in all respects. The Constitution of 1964 was the first 
to proclaim the equality of sexes in Afghanistan. Support for this con- 
stitutional measure has been expressed by two private weekly periodicals 
which started publication in Kabul with the specific aim of campaigning 
for women’s rights. In its statement of editorial policy which is registered 
with the Ministry of Information, Wahdat stated: 


The Constitution of 1964 considers women equal to men in all civil and 
political rights without any discrimination whatsoever. The Afghan woman 
is equal to man in all walks of life. Wahdat shall campaign for the amend- 
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ment and replacement of all undemocratic laws and regulations which do 
not comply with the interests of the people (Shindandi, 1969, p. 7). 


Similarly, Parwana another private periodical, stated in its editorial 
policy: 

Obtaining equal rights for the Afghan women constitutes the main topic of 

our publication. The basis of this campaign is the formula that grants 

women total equality in all walks of life. We shall campaign for the abolition 


of all laws which contradict the democratic values of the Constitution, social 
justice and human dignity (Ibid, p. 63). 


In a similar vein, Saliba Etemadi, the President of the Afghanistan 
Women’s Institute commented on polygamy: The unprecedented ad- 
vance in the needs and standards of living makes even a relative impar- 
tiality among several wives and children very hard to maintain. Condi- 
tions of life have changed through various stages in history. While the 
basic principles of Islam can be kept, they should meanwhile be inter- 
preted in the light of the new socio-economic conditions. Islam allowed 
polygamy for the protection of women and their substance; yet polygamy 
in this country is practised, especially among the wealthy class, in such 
fashion as to be offensive to the rights and interests of women. ‘‘I wish to 
emphasise that my experience and close familiarity with the problems of 
my country compels me to say that polygamy constitutes a source of vast 
miseries to large numbers of families in this country.’’ (Mermon, No. 10, 
1350/1971, p. 6). 

The approach taken towards polygamy in the Civil Law of 1977 is un- 
satisfactory. Judicial intervention in polygamy should start to operate 
right from the outset. It is therefore proposed that a forceful legislative 
approach should be adopted to effect judicial supervision of polygamy 
prior to its contract as well as afterwards. 

The provisions of the Marriage Law of 1971 and of the Civil Law of 
1977 concerning the delegation of falag have to date remained dead let- 
ters. Experience shows that most men are reluctant to volunteer to 
restrict their open choice of falag and polygamy at an early stage. 
Polygamy should therefore be made dependent on judicial permission. 
The court should be given discretion to deny permission if it considers 
that it is in the interest of justice to do so. 

Polygamy should only be permitted when the aim is to prevent a 
stronger prejudice (darar). The applicant’s financial ability and his just 
character should be the minimal requirements of court permission. The 
applicant should also be asked to produce evidence as to whether there is 
a lawful benefit involved in the proposed union. For example when the 
existing wife suffers from severe illness and is unable to take care of the 
children. These are precisely the grounds adopted in the Civil Law. It is. 
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however, proposed here that these conditions should be translated into 
positive legal criteria. 

Lack of offspring may also be allowed to form a ground of polygamy. 
However, to ensure a careful use of this ground, marital cohabitation for 
a minimal period of say six or eight years should be made a requirement 
of application on this ground. The husband should be required to pro- 
duce evidence to establish his fertility to the satisfaction of the court. 
Similarly the court should have powers to order medical examination of 
the spouses. When barrenness of the wife, and fertility of the husband is 
established, the court may authorise polygamy. Consent of the existing 
wife may be considered as a factor in favour of the husband’s application. 
If, however, after the formal application and the presentation of 
evidence, it is established that lack of offspring was due to the infertility of 
the husband alone, the wife should, in this case, have the right to demand 
a judicial separation. To clarify the wife’s right to divorce on this ground 
would discourage indiscriminate applications. 

To permit polygamy on these grounds is likely to prevent a possible 
disintegration of the family when the spouses may reach old age and have 
no offspring who may prove to be the only bread-winner and their only 
source of support. 
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CHAPTER SEVEN 
DIVORCE 


Until the introduction of the Civil Law 1977, divorce in Afghanistan 
was exclusively governed by Hanafi law. Any legislation which addressed 
the subject prior to this date was of a piecemeal nature and basically left 
the Shari‘a law intact. Even the Nizamnama legislation of the 1920s 
which covered child marriage and polygamy did not extend to divorce. 
The only statutory ruling on the subject was incorporated in a brief sec- 
tion (consisting of six articles) in the Marriage Law 1971 which is devoted 
to formalities and expressly refers the matter to be regulated under 
Hanafi law. The Civil Law thus represents the first attempt to con- 
solidate the Shari‘a law of divorce in Afghanistan. In its very first Article, 
this law adopts the Hanafi jurisprudence as a supplementary source by 
making the proviso that ‘‘in the absence of guidance in this law, the 
court shall issue its decision in accordance with the basic principles of the 
Hanafi figh of the Islamic Shari‘a.’’ The Civil Law section on divorce, 
however, represents an exception in the sense that it is based on the 
Maliki rather than the Hanafi figh. But this is not peculiar to Afghanistan 
as many traditionally Hanafi countries have adopted the Maliki law in 
their modern legislation on divorce. This is due mainly to the greater 
resourcefulness of Maliki law on this subject and the fact that this law 
recognises judicial divorce on a wider scale than the other schools of 
Islamic law. 

The introduction of Maliki law in Afghanistan certainly represents a 
milestone of reform in the legal history of the country which has been 
shaped by the restrictive influence of the Hanafi law on the one hand and 
the conservative male-dominated tradition of the tribes on the other. 
Much of the data in this chapter which deals with the state of the divorce 
law before 1977 is based on Hanafi law. A separate section is devoted to 
the Civil Law toward the end of the chapter where Maliki law is discussed 
in conjunction with the provisions of this statute. The data in this chapter 
has thus been put together in accordance with its chronological sequence. 
It is not my purpose here to describe the Shari‘a law of divorce as there 
are several works which treat the subject adequately.! It shall, therefore, 
suffice to give a brief outline of the Shari‘a law of divorce. 


' Note for example D. F. Mulla, Principles of Mahomedan Law, 16th ed., Bombay, 
Tripathi, 1968; F. B. Tyabji, Muslim Law, the Personal Law of Muslims in India and Pakistan, 
4th ed., Bombay, Tripathi, 1968; ‘Ali al-Khafif, Muhddarat ‘San furag al-zawdj fi? madhahib 
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All the Shari‘a schools recognise the right of the husband to unilateral 
repudiation known as falaqg. Sunni law generally requires no formalities 
as to the manner in which a faladg may be pronounced. A husband of 
sound mind who has attained puberty may effect a falag either orally or in 
writing without assigning any cause. Any words indicative of repudiation 
may be used and witnesses are not necessary to attend their pronounce- 
ment. The husband may effect an immediate divorce, or he may declare 
that divorce would become effective upon the occurrence of some future 
event; he may also delegate his power of faldg to his wife or to a third per- 
son. This lack of adequate formality in the pronouncement of falag con- 
stitutes a source of problems concerning the proof of divorce in 
Afghanistan, which will be discussed in this chapter. 

In Sunni law, taldq is classified according to the circumstances in which 
it is pronounced as either ‘‘approved’’ (faldq al-sunna) or ‘‘disapproved’”’ 
(talaq al-bid‘a). The former may consist of either a single repudiation dur- 
ing a fuhr (period between menstruations) followed by abstinence from 
sexual intercourse for the period of “dda, or it may consist of three 
repudiations made during three successive fuArs. In the former case, falaq 
becomes irrevocable after the expiry of ‘dda, whereas in the latter, it 
becomes final upon the third pronouncement. In both of these forms, the 
husband is entitled to revoke the falaqg any time before it becomes ir- 
revocable. Talag al bid‘a on the other hand effects an immediate rupture 
of the marriage tie and becomes irrevocable upon pronouncement. This 
may consist of a single repudiation which is expressly declared to be final, 
or it may consist of three repudiations pronounced at once. The distinc- 
tion between ‘‘approved’’ and ‘‘disapproved’’ forms of faldg is, however, 
a purely moral] one as both types are equaly valid in law. It is the ‘‘disap- 
proved’’ form of falag, namely the triple falag which is most common 
among the people in Afghanistan. The registration offices, however, only 
register a single irrevocable talag (talaqg-e ba?in-e wahid). Such points of 
discrepancy as may exist between the Shari‘a law and the administrative 
practices attendant at the registration of fa/ag in Afghanistan will be il- 
lustrated in the following pages. 

All the Shari‘a schools recognise divorce by mutual agreement of the 
spouses known as khulS and mubdra’a. Khul“ is effected with the consent 
and the instance of the wife who gives her husband a consideration, 
usually returning the dower, for her release. ‘The terms of the bargain 
such as the amount of consideration and the method of its payment are a 
matter of agreement between the spouses. The wife’s failure to pay the 


al-Islamiya, Cairo, Matba‘a al-risalah, 1958, and ‘Abd al-Rahman al-Sabani, Mada hur- 
riyat al-zawjayn fil talaq, 2 vol, 2nd ed., Beirut, 1968. 
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consideration does not invalidate the divorce, for khul‘ is a contract which 
is effected by an offer of consideration by the wife, and acceptance of the 
offer by the husband. Once the offer is accepted, kul‘ operates as a single 
irrevocable talaq. 

Mubara’a, like khul‘, is a dissolution of marriage by mutual consent. 
The difference between the two being that when discord is on the side of 
the wife and she desires a divorce, it is called kAul‘S, but when discord is 
mutual and both desire a divorce, it is called mubara’a. The offer of 
divorce may proceed from either side, but once accepted, divorce is 
complete and it operates as a single irrevocable falag as in the case of 
kKhul®. KhulS and mubara’a are, however, rarely registered. Records of 
divorce in Kabul registration offices for ten years preceding 1972 for ex- 
ample do not show a single case of either khul‘ or mubara’a. There are on 
the other hand, many petitions on record where the husband has referred 
to a mutual agreement on divorce, yet the divorce registered subsequent- 
ly is neither khul‘ nor mubdara’a but a unilateral talag by the husband. 

The Shari‘a obligates the wife to observe a waiting period known as 
“dda following any divorce except divorce following a marriage which is 
not consummated. “idda normally lasts three menstrual cycles. If the wife 
proves to be pregnant, her ‘:dda lasts until the delivery of the child. ‘Zdda 
is primarily designed to provide an opportunity for reconciliation and 
during it the wife is entitled to maintenance from the husband. 

The fundamental rules governing the care and custody of children 
(hadana) are common to all the Shari‘a schools. Following a dissolution of 
the marriage, the custody of the young children belongs to the mother, 
but she loses this right if she remarries in which case the custody would 
belong to the father. The mother’s right to custody terminates in Hanafi 
law when her son/s have completed the age of seven years, and when her 
daughter/s attain puberty. The standard form of falag khat in Afghanistan 
totally ignores this subject as it contains no reference to children and no 
provision is normally made to ensure their custody and maintenance. 

The Hanafi law does not recognise judicial divorce per se. A Hanafi 
wife is only entitled to a judicial annulment (faskh) of her marriage if her 
husband is proved totally incapable of consummating the marriage, or 
when he becomes a missing person and ninety years elapse since the date 
of his birth. Maliki law, in addition, entitles the wife to a judicial dissolu- 
tion on grounds of the husband’s serious illness, his failure to maintain 
her, cruelty, and desertion. These are precisely the grounds which are 
recognised under the Afghan Civil Law 1977 as will be later discussed. 

There are two main areas of divorce proceedings which will be describ- 
ed in some detail. One of these concerns the registration of divorce, and 
the other, divorce litigation in the courts. The deed of divorce, known as 
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talaq khat, is normally registered at the Office for the Registration of 
Documents (henceforth referred to as ORD), whereas divorce litigation 
takes place before the courts of justice. The falaq khat which represents the 
only form of documentation of divorce normally obtainable in 
Afghanistan will be looked at from two angles: a) falag khat as a proof of 
the fact of divorce,; and b) whether falag khat complies with the provisions 
of the Shari‘a law on related issues such as dower, maintenance, and the 
custody of children. 

The value of falag khat as a means of proof would depend on the ex- 
istence or otherwise of a compulsory system of registration of divorce. A 
look at the Marriage Law 1971 would show that despite the overt em- 
phasis on registration in this law, registration remains basically voluntary 
in Afghanistan. The Civil Law 1977 which consolidated the substantive 
law of divorce is, however, silent on the subject of registration. Registra- 
tion of divorce has, therefore, remained an unresolved problem in 
Afghanistan. 

The completion of falag khat at the ORD is attended by irregularities 
and a set of customary rules which frequently result in denial of the wife’s 
rights. An example of this, as mentioned above, is the non-registration of 
divorce by mutual consent (Ahul‘, mubdra°a) despite its validity in Shari‘a 
law. Talag khat also fails to address issues such as the wife’s right to 
maintenance during the periods of “dda, and the custody of children 
(hadana). 

Divorce litigation in the courts of Afghanistan is governed by the 
Shari‘a law of evidence. A typical claim of divorce is initiated by the wife 
who claims the occurrence of a final falag against the husband. In the vast 
majority of cases, the wife fails to present the necessary evidence to sup- 
port her claim. Not only does she lose the claim but during the course of 
often lengthy litigation, which can last up to five years, she is likely to 
find herself in a situation of being neither a wife nor a recognised 
divorcee. The problem of proof in divorce claims is related to the rules of 
Shari‘a law which permits a divorce to be effected in a private manner 
without any evidence or documentation being necessary. This informal 
character of divorce in Shari‘a law has remained unchanged even after 
the introduction of the Civil Law 1977. 

The registration of the falag khat at the ORD normally does not involve 
any judicial proceedings. An explanation for this being that divorce 
under the Hanafi law is a privilege of the husband, hence no judicial in- 
tervention is necessary in order to complete a falag khat. Dissolution of 
marriage by means of a judicial decree represents an exception to this 
general rule. Judicial intervention is legally required in cases where 
dissolution is based on any of the following grounds: the option of puber- 
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ty (khiyar-e boligh), impotence of the husband, dissolution by means of im- 
precation known as the /‘an procedure and finally when the husband 
becomes a missing person. Dissolution on these grounds is, however, a 
rare occurrence in the court records of Afghanistan (see more below). 

There exists a common misapprehension in Afghanistan as to the 
nature of the ORD, whether this is a court of law or a mere registration 
office. The ORD is commonly referred to as mahkama-e watha*iq which 
literally means the Court of Documents, and its head officer is known as 
qadi watha*1q. Both these titles suggest that the ORD is a branch of the 
Shari‘a courts, and possesses equivalent judicial powers. I shall therefore 
attempt to clarify this misunderstanding: Prior to the introduction of the 
ORD alongside the Shari‘a courts in mid-1950s, registration of the talagq 
Khat, like other formal documents (asnad-e shara%) formed a part of the 
normal duties of the Shari‘a courts. The ORD was introduced for the 
practical reason of reducing the pressure of work in these courts especial- 
ly in the more densely populated areas. Registration of non-judicial 
documents was thus assigned as the main duty of the ORD. Yet for prac- 
tical reasons, the primary courts still play a substantial role in the 
registration of the falag khat: At present, the ORD operates in the main 
urban centres, namely the provincial capitals. There are thus as many 
ORDs in Afghanistan as there are provinces (i.e. twenty eight). The net- 
work of the primary courts, on the other hand, extends to sub-provincial 
districts with a total number of 209 primary courts throughout the coun- 
try. In areas where the ORD does not exist, the falag khat is registered at 
the local primary court. 

In 1973, the Supreme Court issued the Guide on Registration of 
Documents (rahnoma-e marbit ba tanzim-e omir-e watha*iq) which inter alia 
draws a distinction between judicial and non-judicial documents. ‘The 
Judicial documents expressly referred to include zslah khat (deed of recon- 
ciliation), ibra khat (deed of acquittance), wisdyat khat (deed of tutorship), 
nafaga khat (maintenance order), and igrar khat (deed of confession). The 
Guide goes on to enact that the completion of these documents is ‘‘in all 
circumstances a duty of the competent judges. Offices for Registration of 
Documents (zdarat-e thabt-e asndd) have no powers to complete and 
registers these deeds.’’ This clarifies two points. One is that the judicial 
documents which are referred to by name do not include the falag khat. 
The other point is that the ORD, as a non-judicial office like that of a 
notary, has no powers to register a judicial document. The Supreme 
Court Guide also uses the correct title of iddra-e thabt-e asnad and avoids 
the erroneous title of mahkama-e watha*iq which is commonly applied to 
this same office. 
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What difference does it make when it is admitted that falag khat is a 
non-judicial document, and the ORD is a non-judicial office? In answer 
it may be pointed out that a non-judicial office is not empowered to ascer- 
tain the essential justice/fairness of the case and it lacks powers to refuse 
an application for the registration of a divorce on grounds of justice, 
public policy or protection of the individual. It seems fundamentally 
wrong that the falag khat which essentially deals with a matter of grave im- 
portance should be excluded from the category of judicial documents. 
Even the fact that a maintenance order, which usually relates to divorce, 
is a judicial document causes these regulations to appear inconsistent. 

I shall now turn to the question of the legal value of the falag khat and 
the role played by the parties in the completion of a talag khat. The Mar- 
riage Law 1971 provides: 


In the event of the occurrence of a divorce, either the wife or the husband 
can go to the court and ask for a falag khat. The husband is obliged to com- 
plete the talag khat in respect of the divorce which has occurred. Talaq khat, 
like other formal documents, shall be registered in the courts and delivered 
to the divorcee either directly or through a legal representative (Art. 33).? 


Two points may be noted in this provision. First that the registration of 
divorce is voluntary as the husband or the wife ‘‘can’’ approach the 
registration office to complete a falag khat. And secondly, the distinction 
made between the registration and the occurrence of a divorce further 
undermines the value of registration. The wording of this provision sug- 
gests the existence of an opportunity for the wife to initiate the talag khat 
proceedings. Similarly, the husband is put under obligation to complete 
the falag khat once a taldg has occurred. A closer look will, however, show 
that these measures are not as effective as they might appear: 

The wife’s opportunity to obtain a falag khat is purely theoretical, and 
non-existent in cases where the husband does not wish to complete the 
talaq khat. This is due to the fact that the same law has clearly declared 
that ‘‘falaqg is a Shari‘a right of the husband’’ (Art. 32).° It is, therefore, 
the husband’s legal right to apply for a falag khat. The effect of this legal 
declaration on the actual proceedings of the talag khat is that it renders 
registration totally dependant on the request of the husband. It would, 
therefore, seem unrealistic to expect the wife to start the registration of 
divorce on her own initiative. Supposing that the wife requests the 
registration of a divorce which she reports that the husband has pro- 
nounced, her request would be of little effect unless the husband 


2 Note that the term ‘‘court’’ which occurs twice in this Article is used interchang- 
geably with the ORD. 
3 The Civil Law 1977 (Art. 139) maintains this position without change. 
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acknowledges the divorce, and the ORD is likely to credit the husband’s 
version of the events rather than the wife’s. In the event where the hus- 
band denies the fa/aqg, the wife is left with the only alternative of in- 
stituting a claim of talag before the court. She would then, as a plaintiff, 
have to prove her claim; and this is no longer a question of registration, 
but a court suit which falls beyond the competence of the ORD. The ef- 
fective value of the above legal provision has to be seen in this light. This 
situation also suggests a lack of coordination in the sense that divorce pro- 
ceedings are divided into separate categories (of judicial and non-judicial) 
under separate authorities. 

As for the husband’s obligation to complete the falag khat, this is also no 
more than nominal. For there is no further legal measure to ensure that 
he fulfils this obligation. Hence the registration of divorce is essentially 
voluntary as the husband can refuse to complete the falag khat with total 
impunity (see Alamtab v. Mohammad Shah below). 

The Marriage Law of 1971 draws a distinction between the occurrence 
and registration of talaqg. If taldqg can occur independently of registration 
instead of the two events taking place simultaneously, the result is that 
the value of registration is minimised. This is a fundamental inconsisten- 
cy in the law which, on the one hand, emphasises registration by making 
it an obligation of the husband, and on the other hand, reduces that em- 
phasis by rendering registration irrelevant to the occurrence of falag. 
Consequently, a man who divorces his wife and then refuses to complete 
a talag khat for some ulterior motive of either evading the maintenance for 
the period of “dda or reluctance to face up to the consequences—is not 
put under any legal pressure to complete the faldg khat. He may refuse to 
register the divorce altogether, or he may not register it for a very long 
time. In either case, he does not incur any adverse consequences. A 
woman may consequently find herself in a position of prolonged suspense 
and insecurity of being neither a wife nor a divorcee. An illustration of 
this is Alamtab v. Mohammad Shah* where Alamtab initiated a claim of 
divorce in the primary court of Baricot, Kabul, stating that on 
15.IV.1346 (1967) her husband Shah divorced her by a triple falag. He 
then attempted to complete a talag khat; his statement was entered in the 
talag khat (No. 9/26.1X%.1346 (1967)) which he then took in order to com- 
plete the rest of the formalities, but he did not return the falag khat for 
registration. Alamtab added that despite the occurrence of a final falag 
and the expiry of her waiting period of ‘dda, Shah wanted to have valid 
retirement (khilwat-e sahtha) with her. She demanded that Shah should 
cease violating her right to freedom. The primary court considered Alam- 


* Decision No. 329/17..X1.1350/1971, CCCCA, Kabul. 
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tab’s claim contradictory as she had referred to a ‘‘valid retirement’’ 
after the alleged occurrence of a triple falag, and decided that her claim 
was non-hearable (ghayr-e gabil-e sam‘). Alamtab appealed to the provin- 
cial court of Kabul where the case was given a fresh hearing but she, 
nevertheless, failed to present witnesses in support of her claim. She also 
chose not to put the defendant on oath and waived her right to this effect. 
The appeal court, therefore, decided (in 1970) the case against Alamtab. 
Alamtab finally appealed to the Cassation Court. This court noted that 
the appeal court had not recorded the testimony of the witnesses of identi- 
ty (shohud-e ma‘rifat) and, therefore, reversed the decision and referred the 
case to the provincial court of Parwan in the capacity of an equivalent 
court (mahkama-e momathil). After the case was entered in the court 
records, Shah disappeared; a court summons failed, and a final summons 
was announced over the radio. Shah eventually attended the court and 
offered excuses which were not legally valid, but stated if ‘‘Alamtab, my 
lawful wife, is willing to waive her dower and maintenance, I will dissolve 
the marriage by {alag.’’ Alamtab accepted this and released Shah of ‘‘the 
dower and other financial obligations’, and the court ordered that the 
parties be separated. Even after this, Shah appealed to the Cassation 
Court, but this court confirmed the decision of the court of Parwan. 

As can be seen, Alamtab’s position during the period of litigation 
(from 1967 to 1971) was one of uncertainty and suspense. She was unable 
to prove the divorce despite the fact that Shah had even started the 
registration formalities, which he then refused to complete. He was able 
to evade registration mainly because of the lack of adequate legal 
measures to ensure the immediate registration of divorce. Consequently, 
Shah even found it possible to put pressure on Alamtab to waive her 
dower and maintenance in his favour. 

In a similar vein, in Safiya v. Abdul Wahhab (see above p. 148) Safiya 
claimed her falag against Wahhab. She spent five years in her parents’ 
house while the litigation continued, during which time she received no 
maintenance from Wahhab, and at the end of this period, lost her case. 

Having discussed the value of registration under the 1971 Marriage 
Law, it is now relevant to take a look at the actual content and formalities 
of the falag khat. 

Registration of the falag khat at the ORD normally begins with a peti- 
tion by the husband in which he formally requests the completion of a 
talaq khat. The head officer, as a matter of routine, refers the petition to 
the clerk authorising him to proceed with the matter. The only occasion 
when the head officer would not receive a petition would be when the 
petitioner is not a legally competent person, or when he is a resident of a 
different administrative region. Possession of a deed of marriage (nikah 
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khat) is not a precondition of the falag khat. The ORD for the Shahr-e 
Kohna (old city) of Kabul for example registered fifty talaqg khat during 
1350/1971. In only one case is the head officer on record to have asked 
the clerk to examine the nzkah khat first (this was ftalag khat No. 
9/2. 1V 1350/1971). 

Once the petition is filed, the clerk then records the statement of the 
applicant in the form of talag khat. The applicant is then required to pre- 
sent two witnesses of identity whose testimony is recorded. The falag khat 
is then given to the applicant to obtain the signature of the local coun- 
cillor or headman to certify the identity of the parties and witnesses. This 
is, in turn, to be confirmed by the District Officer (modir-e nahiya) and the 
municipal authority. The falag khat is then due for registration (thabt) and 
a final check by the head officer as to the accuracy of its contents. 

My study of the falag khat records in Kabul registration offices showed 
that all petitions were filed by the husband and none by the wife, even if 
the content of the petition suggested the wife’s consent: In many peti- 
tions, for example, the husband referred to a mutual agreement with his 
wife on divorce; there were also petitions in which the husband stated 
that it was on the insistence of the wife that he was applying for a falag 
khat. In all cases, however, the husband alone applied without any confir- 
mation or a separate application by the wife. 

There are many falag khats on record where the husband alone has 
completed all the formalities without the participation of the wife. 
Whenever this was the case, however, a note appeared in the records to 
indicate that the taldg khat had been completed in the absence of the wife. 

The only reference in the Marriage Law of 1971 which relates to the 
point in question occurred in Article 33 which required that the talag khat, 
when completed, be delivered to the divorcee either directly or through 
her representative (wakil). This requirement, however, presumes that the 
wife would in all cases be willing to receive the falag khat, especially one 
which has been completed without her participation or even knowledge in 
the first place. No information is available from the records to show 
whether a falag khat had, in fact, been delivered to the wife or not. In 
Mohammad Anwar v. Latifa,> for example, the falag khat which has been 
completed on Anwar’s request reads in part that ‘‘the divorcee, Latifa 
was not present during the registration.... As for her Shari‘a rights of 
maintenance and dower, Latifa has the option to choose for herself.’’ 
There is no information on record about the delivery of the falaq khat to 
Latifa, nor as to whether she had any knowledge of it. The phrase ‘‘op- 
tion to choose for herself’? means that there is no proof whether she has 


5 Talag khat No. 10/6.1V.1350/1971, ORD, Shahr-e Kohna, Kabul. 


Kamali - 978-90-04-49290-5 
Downloaded from Brill.com 10/12/2024 11:32:01AM 
via Wikimedia 


DIVORCE 167 


received her dower and maintenance or not, and in case these are 
outstanding, she would be free to claim them. 

Talag in Hanafi law may be effected orally or in writing. Although the 
wife’s presence at the time of the pronouncement of talag by the husband 
is not necessary, the law does require that falag, whether by words or in 
writing, should come to her knowledge. A falaq in writing takes effect on- 
ly when it is communicated to the wife and understood by her.® 

The husband is normally not required to give any explanation for the 
talag. Most of the petitions on record, however, contained a brief 
reference as to the basis of the falag. The most common grounds indicated 
by the husband were incompatibility, mutual agreement, and his inabili- 
ty to maintain the wife. The petitioner usually gave one reason only. 
Whenever he gave incompatability as the basis of falag, the talag khat 
made a reference to it. With the exception of incompatability, no other 
reasons are recorded in the falag khat. It is, perhaps, understandable why 
no mention is made of the husband’s financial inability, for there is often 
no evidence to establish this. It is, however, difficult to understand why 
the talag khats do not refer to the mutual agreement of the parties, for this 
does not pose the problem of the need for evidence. In an informal inter- 
view with the present writer, the head officer of the ORD for Shahr-e 
Kohna of Kabul confirmed that psychological incompatability, and 
financial reasons were among the main factors behind the majority of 
divorce cases. Another factor is considered to be the husband’s inclina- 
tion to take a new wife, and occasionally the wife desired a divorce which 
was motivated by her wish to marry someone else.” The wives’ account in 
describing the factors leading to divorce, however, varied from those 
usually given by the husbands. This was revealed in a Kabul Times report 
which was based on interviews with forty four divorcees among Kabul 
women, the majority of whom gave cruelty on the part of their husbands 
and beating as the chief factor leading to divorce. Some of these women 
stated that they asked for a divorce because of the poverty of their 
husbands which meant that they were unable to keep up ‘‘a level of dress 
and make-up equal to their relatives.’’ A quarter of them referred to a 
forced marriage in the first place as the cause of their troubles. Some 
pointed out that their husbands were much older than themselves. There 
were cases where ‘‘the age difference was as great as fifty years.’’ 
(February 15, 1973). 

The talag khat records of the Kabul registration offices also reveal the 
following: 


® Ameer Ali, Mahommedan Law, vol. I, p. 544. 
7 Kabul, September 1972, 
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a) Despite the distinction made in the Marriage Law 1971 between the 
occurrence and the registration of falag, the records gave a uniform in- 
dication that these took place simultaneously. There is no petition on 
record to suggest the occurrence of a falag prior to registration, as in all 
cases the husband stated that he intended to divorce his wife and com- 
plete a falag khat. 

b) Irrevocable single faldg (talaq-e ba°in-e wahid) is the only type of falag 
registered to the exclusion of the other forms of talag which are obtainable 
under Shari‘a law. There has been no legislation in effect at the time to 
single out this form of faldg in preference to say revocable (raj‘%i) falag. The 
disadvantage of every talag being irrevocable, of course, is that it severs 
the marriage tie completely upon pronouncement and_ therefore 
precludes the possibility of any attempt at reconciliation. A reunion is 
permissible only by means of a new marriage contract. 

The Civil Law 1977 reversed this practice by enacting, as a general 
rule, that every falag shall be revocable with the following exceptions: 1) 
talag before the marriage is consummated; 2) falag with consideration; 3) 
any falag which the law expressly declares as irrevocable (bam); and 4) 
the third falag, that is a falag following two separate pronouncements 
made in two fuhrs (clean periods) (Art. 146). 

As a result of the foregoing, a triple falaq was not registered even if the 
husband requested it. In Din Mohammad v. Habiba® for example, Din 
Mohammad stated in his petition that as a footman in Ali Abad hospital 
with a monthly salary of five hundred Afghanis, he could not maintain 
his wife and wished to divorce her by triple falag. The falaq khat subse- 
quently completed, however, records an irrevocable single falag. In my 
informal interview with the head officer, I asked if there was any reason 
for this variation between the petition and the falag khat. He replied: peti- 
tions are sometimes written by ignorant petition-writers, and many ap- 
plicants are unaware of the difference between a triple and a single falaq. 
‘‘We have even come across a request to register nine falags, but we 
usually register a single irrevocable falag.’’9 

The Civil Law 1977 confirmed this practice by abolishing triple talaq 
altogether and enacting that every faldg, regardless of the words or 
number which may be used therewith, shall effect a single (but revocable) 
talag only (Art. 145). 

d) As pointed out above, the falag khat does not deal with the issues of 
dower and maintenance unless the wife volunteers to make a formal 
statement to acknowledge the receipt of her dower, or waives it in favour 


8 Talag khat No. 9/2.TV.1350/1971, ORD, Shahr-e Kohna, Kabul. 
° Kabul, September 1972. 
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of the husband by means of completing an zbra khat (deed of acquittance). 
Whenever this is the case, a reference is made in the falag khat concerned. 
This method of settlement is, however, of rare occurrence and the ma- 
jority of the falag khats leave the issue unresolved. 

The ¢alag khat records indicate that in almost fifty per cent of the peti- 
tions, the husband made it a condition of talag that the wife should waive 
her unpaid dower and maintenance in favour of the husband. But unless 
the parties agree on a settlement and make a voluntary statement to that 
effect, the normal procedure is to insert the aforesaid statement which 
gives the wife the choice whether or not she wishes to claim her dower 
and maintenance. 

With regard to maintenance, the Civil Law 1977 authorises the wife to 
waive her maintenance in favour of the husband only in circumstances 
where the quantity of maintenance has been specified by a judicial order 
and can therefore be easily calculated. Hence the wife’s prerogative to 
waive her maintenance cannot be exercise unless the exact amount is 
specified in a maintenance order (Art. 129, 134). This provision seems to 
protect a wife who may be under pressure from her husband to waive her 
maintenance in order that he will grant her falag and yet she may lack 
financial resources for her livelihood. The existence of a judicial order as 
a precondition introduces an element of formality which is likely to pre- 
vent impulsive waiver on the part of the wife, and cast light on the finan- 
cial circumstances of the spouses. 

The main reason the dower debt has not received adequate attention in 
the talag khat is, of course, the frequent lack of a nzkah khat to ascertain the 
amount of dower and the terms of its payment.'® In instances where 
the parties to a divorce possess a nikah khat, the ORD is enabled 
to verify the terms of agreement concerning the dower. Whereas in the 
absence of a nikah khat, the ORD cannot be certain of the facts and can 
thus only make a vague reference to the matter. The absence of legal 
measures to ensure the settlement of the unpaid dower upon the registra- 
tion of the falag khat results in a high rate of court litigation regarding the 
dower debt, which frequently proves to be futile because of the lack of 
evidence in the hands of the ex-wife. According to a Kabul Times report, 
the husband often alleges that he has already paid the dower, or else that 
the wife has already waived it in his favour (February 6, 1973). 

e) Notwithstanding the availability of the delegated falag (talaq-e tafwid) 
in both the Shari‘a law and the Marriage Law 1971 (Art. 33), there is no 


'° According to Maqsudi, a member of the Wolesi Jirga, ‘‘probably about ten per cent 
of marriages in Afghanistan are attended by a nikah khat. The remaining ninety per cent 
are contracted in traditional manner by the imam of the mosque in the presence of the 
relatives without any documentation.’’ WJJ, October 1967, p. 16. 
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case of delegated falag in the talag khat records consulted. This seems to 
establish the fact that husbands are generally reluctant to restrict their 
unilateral power of talag by means of talaq-e tafwid. The Civil Law 1977 
similarly entitles the husband to delegate his power of falag to a third par- 
ty or to the wife herself; once the husband has delegated his power, he is 
not entitled to revoke it (Arts. 142, 143). 

f) An obvious anomaly in the falag khat proceedings is the registration 
of a falag following an engagement prior to the marriage contract. This is 
illustrated in Mohammad Hussein v. Safra'! in which Hussein stated in his 
petition that ‘‘owing to incompatability, I wish to divorce my fiancée 
(naémzad), Safra with whom I had no sexual intercourse.’ The falag khat 
consequently completed also records Hussein’s statement that ‘‘I, 
Mohammad Hussein hereby divorce Safra, my fiancee with whom I had 
no sexual intercourse’’ by an irrevocable single falag. This practice sim- 
ply defies the distinction between a binding contract and an engagement. 
Under the Marriage Law 1971, nzkah is contracted with the offer and ac- 
ceptance of the parties in the presence of witnesses (Art. 1). Until this is 
effected, in the eyes of the law, no nikah exists. The Civil Law 1977 mere- 
ly reiterates the well-established rule of Shari‘a law by enacting that 
‘“engagement is a promise to marriage which may be revoked by either of 
the parties.’’ (Art. 64). A mere engagement does not establish a mar- 
riage; to register a falaq following an engagement is, therefore, not ap- 
plicable. 

g) Divorce by mutual consent (khulS and mubdra’a) not registered. As 
already pointed out, the Shari‘a law recognises divorce by mutual con- 
sent. Khul‘ in fact represents the only form of dissolution whereby the 
wife has the right to initiate the divorce. This right of the wife is of limited 
significance in Hanafi law simply because under this law, khul‘ can only 
be effected with the husband’s consent. The wife’s right to khul% is 
developed further under Maliki law which allows khul‘ to be effected by 
arbitrators even without the consent of the husband.!? According to Ibn 
al-Rushd, kul‘ is a right of the wife as opposed to talaqg which is the hus- 
band’s right, provided that two arbitrators have failed to effect reconcilia- 
tion between them. This area of the Maliki law has been adopted exten- 


‘| Talag khat No. 11/24.EV.1350/1971, ORD, Shahr-e Kohna, Kabul. For a similar ex- 
ample where a falaq khat has been registered after an engagement see Sultan Ahmad v. Niyaz 
Bibi, talag khat No. 6/31.1.1349, loc cit. 

'2 When discord arises between the spouses, two arbitrators are appointed one from 
each side in order to attempt a reconciliation. When they fail in their efforts, the ar- 
bitrators are authorised to decree a divorce for the wife if it is found that the husband is at 
fault. But when the discord is originated by the wife, the arbitrators are entitled to enforce 
khul‘ which obligates the wife to pay a consideration. 
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sively by modern legislation in Muslim countries, which have utilised the 
institution of khu/S in order to enhance the wife’s rights in divorce. In 
Afghanistan too, the Civil Law 1977 has largely adopted the Maliki law 
of khulS including the Maliki law procedure concerning the appointment 
of arbitrators in the event of a matrimonial discord. 

Prior to the introduction of the Civil Law in Afghanistan, that is when 
the Hanafi law governed the subject of khul‘, as indicated by the talag khat 
records, khul‘ has been, quite unrealistically, denied registration. There 
is little evidence to indicate that divorce by mutual consent has ever been 
obsolete.'? On the contrary, there are many petitions on record where the 
husband has referred to a mutual agreement on divorce, and in some in- 
stances the husband clearly showed interest in a falaq for financial con- 
sideration. Yet the falag khat completed uniformly referred to a unilateral 
talaqg by the husband without any mention of khul‘%. In two cases namely 
Aminullah v. Rabi‘a'* and Mirza Mohammad v. Aziza'> the initial petitions 
for the registration of talaq khat clearly refer to the existence of the 
spouses’ mutual agreement on divorce, yet in neither case has a khul‘ or 
mubara’a been registered. I have not found a single khul‘ nama in the five 
years records of divorce (preceding 1972) in Kabul registration offices. A 
partial explanation for this may be that since dower is not paid to the wife 
before divorce, she may, therefore, be unable to give a financial con- 
sideration. Against this, however, there are cases in which the husband 
has received a consideration and yet khul‘ has not been registered.'® 

Moving away from the registration office proceedings to the court 
litigation, ‘Abdul Khalig v. Ruh Afza’’ illustrates an interesting situation 
where khul® could provide a desirable solution, yet no recourse has been 
made to it throughout the entire proceedings, which involved not only the 
decisions of the three courts but also a royal decree and a parliamentary 
resolution at the time. This case also shows the severe hardship that lack 
of a proper legal remedy could inflict on a woman whose husband refuses 
to pronounce a falag and yet wishes to impose his choice on the wife: In 
July 1967 while debate over the Marriage Bill (later Law of 1971) was in 
progress, the Complaints Committee of the Wolesi Jirga (House of Peo- 
ple) put forward a motion to the House asking the latter to grant im- 


'3 Note for example Q, Khadim who reports that divorce with consideration is quite 
common in Shinwar where the husband usually agrees to recive a sum of money from his 
wife in consideration for divoce (Naway Rana, p. 56). 

‘§ Talag khat No. 4/2.1H.1350/1971, ORD, Shahr-e Kohna, Kabul. 

‘5 Talag khat No. 7/19.3.1350/1971, loc cit. 

16 Note for example Nake Mohammad v. Aziza (talaq khat No. 26/25.7.1350/1971, loc cit.) 
in which Aziza has released her husband of her dower as considration for her divorce, a 
typical situation for the implementation of khul‘, and yet no recourse has been made to it. 

‘7 This case has been published in W/JJ, Nos. 24 and 25 Kabul. (July 1967). 
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mediate consideration to a petition submitted by one Abdul Khaliq; the 
request was granted. Khaliq stated in his petition that after two years of 
married life with Ruh Afza, his father-in-law, Mohammad Na‘im, 
became involved in a political case which led to his imprisonment for 
several years. After his release from prison, Na‘im suspected that Khaliq 
had caused his imprisonment. Na‘im subsequently influenced his 
daughter, Ruh Afza, who was now refusing to abide by her marital 
obligations to Khaliq. A court litigation followed in the three courts 
leading to a decision of the Cassation Court to the effect that the wife was 
at fault, and she was ordered to resume normal marital life with her hus- 
band. Ruh Afza, however, refused to comply with the court order. In ad- 
dition to the court order, a resolution of the Judicial Council of the 
Ministry of Justice, and finally a royal decree were issued ordering the 
Governor of Kabul to send Ruh Afza to her husband. The Kabul Gover- 
nor attended the House Committee and informed the Committee that 
despite his efforts, Ruh Afza was unwilling to cohabit with Khaliq, and 
that he did not have the authority to compel her. In addition, the Gover- 
nor pointed out that there existed an executive order on the file that Ruh 
Afza should not be forced but should agree to join her husband. In the 
meantime, Ruh Afza herself appeared before the House Committee and 
submitted a petition to the effect that if forced to cohabit with Khaliq, she 
would commit suicide. A member of the Complaints Committee voiced a 
point of information to the effect that Ruh Afza was imprisoned for con- 
tempt of court (tamarrud), and after her release, she still resisted a forced 
cohabitation. The case had thus remained in circulation for some four 
years. 

Several deputies are on record as having spoken on the matter. Among 
them Babrak Karmal and M. Z. Yunusi stressed the point that the case 
ought to be looked at in its wider national perspective; a solution should 
be found to prevent similar tragedies and ensure the interest of the peo- 
ple. Yunusi added that “‘there is no doubt that owing to certain factors, 
the courts of Afghanistan at times issued unlawful decisions.’’ He urged 
that parliament should investigate the matter in depth. The resolution 
which was finally adopted, however, merely advised the Executive to en- 
force the court decision in accordance with the Constitution. It may be 
added here that this case omitted the basic logic that hes behind the in- 
stitution of khul‘ in Shari‘a law. I find it astonishing that no one even rais- 
ed the possibility of either arbitration, or of khul‘ divorce. 

In the light of the foregoing, it is understandable that the Civil Law of 
1977 deals with the subject of khu/‘ in exhaustive detail of which only the 
salient points will be given here: Kul‘ under this law is a dissolution of 
marriage with consideration which is paid by the wife for her release. 
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Consideration for khulS may be any object of value including money, 
commodity, and service such as an agreement on the part of the wife to 
nurse or support the child for a period of time (Art. 156). The Civil Law, 
however, adopts the majority view of the Shari‘a jurists (in preference to 
Maliki opinion) on the point that the mutual agreement of the parties is 
essential in Khul‘: khul‘ is a contract which is completed with the offer and 
acceptance of the parties; either of the parties are entitled to revoke the 
offer before the acceptance of the other (Art. 161). Consideration for khul‘ 
may be a specified amount or it may be unspecified. In the former case, if 
a fixed sum is agreed and khul‘ is completed, the wife is to pay it, and she 
may not demand any dower or maintenance from the husband. But if it 
be for a sum which has not been specified at the time when khul‘ takes 
place, both parties are released of their financial obligations and neither 
may demand any payment (Art. 162, 164). However, if the parties have 
explicitly agreed on a khul‘ without consideration, a final divorce takes 
place, but their financial rights remain intact (Art. 165). And finally, 
khul‘ does not release the husband from maintaining the wife during the 
period of ‘:dda, unless the parties have explicitly agreed to the contrary 


(Art. 168). 


Cams OF Divorce (DASAWI-E TALAQ) 


Whereas the registration of falag is a non-judicial matter and con- 
stitutes the main function of the Office for Registration of Documents 
(ORD), divorce litigation, on the other hand, falls within the jurisdiction 
of the general courts. As will be noted in the following discussion, claims 
of divorce in the courts of Afghanistan are remarkably uniform and lack 
diversity of content. They are not basically concerned with the essential 
question as to whether the court should authorise a divorce or not, or 
whether divorce offers a just solution in a given situation, they are more 
concerned with the question as to whether or not a divorce has already 
taken place. A feature of divorce claims in the Afghan courts, prior to the 
introduction of the Civil Law 1977, is that they are initiated mainly for 
the purpose of establishing the occurrence or otherwise of a falag. The 
central theme of divorce claims, therefore, revolves around the question 
of evidence and proof. This feature of divorce litigation remains largely 
unchanged even after the introduction of the Civil Law, as this law has 
retained the main feature of the Shari‘a law in that faldq is basically a 
prerogative of the husband. This is all the more so under Hanafi law 
which has historically governed the subject of divorce in Afghanistan: As 
pointed out before, the Hanafi law does not recognise judicial divorce, it 
is, therefore, normally not within the rights of the wife to ask the court for 
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a divorce. On the other hand, the Hanafi law recognises falag as the 
unilateral and extra-judicial right of the husband. In other words, the 
wife is not normally entitled to ask the court for a divorce, whereas the 
husband is not even required to go to the court in order to effect a 
divorce. Consequently, neither of the spouses would normally approach 
the court for the purpose of obtaining a divorce. Hence the only common 
form of proceedings that the wife is likely to initiate before the court takes 
the form of a claim that a falag has already occurred but that her estrang- 
ed husband refuses to acknowledge it. This is primarily a question of 
establishing the facts, as to whether the husband has pronounced a falaq 
or not, by means of admissible evidence. 

Related to the foregoing, another feature of divorce litigation in the 
Afghan courts is that the claims of divorce are usually initiated by the 
wife. Typically, it is the wife who is pleading that she has been divorced 
by her estranged husband but who still refuses to abide by the conse- 
quences of his pronounced falag. The wife, being the plaintiff, has to 
carry the burden of proof and provide the necessary evidence in support 
of her claim. Instances in which the husband initiates a claim of divorce 
are rare, for he is legally free to pronounce a falag almost any time. 

Another characteristic feature of divorce claims as indicated by the 
court records is that in the vast majority of cases, the wife who initiates 
the claim fails to provide the necessary evidence to establish her claim. 
Most women find it extremely difficult to provide the required evidence; 
they are, therefore, likely to lose their cases. There are many factors to 
explain this, one of which is the absence of legal aid. There is, to date, no 
adequate scheme of legal aid available in Afghanistan, neither in civil 
litigation, nor in criminal cases, and most women lack independent 
financial resources. She may also lack the support of her parents and 
relatives as divorce is socially frowned upon. A woman is thus likely to 
find herself in a difficult situation when her estranged husband is fighting 
against her; she often fails to find witnesses of irreproachable character to 
testify in support of her claim. It will be noted that the established Shari‘a 
law does not require the presence of witnesses as a condition for the pro- 
nouncement of falag. This leads to an anomalous situation whereby a 
claimant is required to provide witnesses for an event which legally takes 
places in the absence of witnesses. To provide witnesses under such cir- 
cumstances must, therefore, present an exceptional challenge for the per- 
sonal ability and influence of the individual concerned. 

The court records also indicate that among the admissible forms of 
evidence, oath (half), and refusal of oath (nokul az half) are far more fre- 
quently applied in divorce claims than admission (igrar), witnesses, and 
documentary evidence. Admission by the husband to the wife’s claim of 
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talaq is a rare occurrence, presumably because in most cases, the wife’s 
recourse to court litigation represents her last resort: had the husband 
been willing to admit to her claim, she would not need to go to court in 
the first place. An additional explanation may be that the husband denies 
the claim in an attempt to avoid the unpaid dower, and maintenance for 
the period of “dda, as may be the case. Similarly, documentary evidence 
(i.e. a falag khat) is rarely presented in evidence, for when the wife 
possesses a faldg khat, it would be automatically enforceable and she 
would have no need to take further legal action. The real value of talag 
khat as a means of proof is that it prevents litigation of this kind in the first 
place. The only possible circumstance where a falaq khat can exist in a 
divorce claim is where its validity, in terms of content or formalities, is 
questioned by the defendant. 

As discussed above, witnesses are rarely presented in divorce litiga- 
tion. Most divorces take place without witnesses, and even where 
witnesses do exist, unless the plaintiff is a person of influence, or enjoys 
the support of the family or kin group, witnesses are usually reluctant to 
interfere in family matters. 

A typical case which illustrates the problem of evidence in divorce is 
Qalam Nisa v. Sabz Mohammad'® in which Nisa claimed that she was the 
lawfully wedded wife of the defendant: On 25.XI.1349/1970, Sabz 
Mohammad, being a competent person, divorced her by a triple falaq. 
Sabz Mohammad then expelled her from his house and she went to her 
parents’ house where she had lived ever since. Sabz Mohammad, 
however, continued to play a self-styled husband. Nisa demanded that 
the defendant must cease violating her freedom, and pay her 
maintenance for the period of “dda. The court consequently asked Nisa if 
she had witnesses in support of her claim; she expressed her inability to 
provide witnesses but asked if the defendant could be put on oath. The 
court served the oath on Sabz Mohammad who took it and yet again 
denied the occurrence of talag. The court therefore issued its decision 
against the plaintiff ordering her to abide by her marital relations to Sabz 
Mohammad. Nisa appealed to the provincial court of appeal, and subse- 
quently to the Cassation Court both of which confirmed the decision of 
the primary court as ‘‘being valid and in accordance with the Shari‘a.”’ 

The formalism which characterises the process of evidence has become 
rigid to the point that any information or evidence, outside the admissible 
forms, simply does not find any place in the court proceedings. ‘The fact 
that Nisa was expelled by her husband and was living with her parents 
for nearly two years would seem to present a case for further inquiry. Cir- 


18 Decision No. 54/31.1V.1351/1972, CCCCA, Kabul. 
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cumstantial evidence, unless amounting to a complete presumptive proof 
(qarina-e gati‘a) is, however, not admissible in the courts. As a result, the 
court decisions in most divorce claims are strikingly similar in form. 

An illustration of some of the difficulties that a woman encounters in 
divorce litigation is found in Niyaz Bibi v. Mohammad Zahir'® where Bibi 
claimed that her husband Zahir divorced her by a triple falag but that he 
still continued interfering with her freedom. Bibi demanded that Zahir 
must cease violating her rights. The court asked the plaintiff to provide 
evidence which she was unable to do, but she requested if Zahir could be 
put on oath. Zahir took the oath and denied the falag. The court conse- 
quently ordered Bibi to abide by her marital obligations to her husband. 
Bibi appealed to the provinicial court of Qandahar which in turn con- 
firmed the decision of the primary court. She finally took her case to the 
Cassation Court. Upon consideration, this court noted that in the appeal 
court’s decision, Bibi had been referred to by the word hdadha (this man 
instead of hadhihi—this woman). In addition, the court noted that con- 
trary to the requirement of the Regulations for Registration of 
Documents 1957 (ta‘limatnama-e thabt-e watha>iq— Art. 37) no witnesses of 
identity had been presented in the lower courts to identify the plaintiff. 
The court therefore reversed the appeal court’s decision and referred the 
case for a review to the equivalent court (mahkama-e momathil) of Hil- 
mand. Bibi once again presented her claim and was asked by the court 
for evidence to which she replied: ‘‘while I was on my way to secure 
witnesses, Zahir threatened me for my life and said ‘Don’t you know me? 
Who is there to testify for you?’’ She thus expressed her inability to 
secure witnesses. On Bibi’s request, the court then served an oath on 
Zahir; but he denied the falag. The court consequently ordered Bibi to 
abide by her marital obligations to her husband. Bibi once again took her 
case to the Cassation Court, which in turn confirmed the decision of the 
court of Hilmand. 

As will be noted, Niyaz Bibi was unable to present witnesses either for 
personal identity or in support of her claim. The Regulations for 
Registration of Documents (RRD) provide that in registering formal 
documents (asndd-e shara%), women are required to present two witnesses 
who know them personally to testify their identity, and one person to 
testify as to the identity of the witnesses.’’ This precautionary measure 
was probably taken in view of the fact that women were not distributed 
with Identity Cards (tadhkera) at the time. It is, however, obvious that 
securing three additional witnesses for personal identity placed a heavy 
burden on women to the point of amounting to discrimination in favour 


19 Decision No. 200/11.11.1349/1970, CCCCA, Kabul. 
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of men. And, of course, the lack of an Identity Card further undermined 
a woman’s ability to secure such witnesses. 

Considering these difficulties, a question arises as to why the Marriage 
Law 1971, or the Civil Law 1977 for that matter, did not make the 
registration of talag strictly obligatory by means of some form of legal 
sanction for violators. Or it may be asked why the law did not deny 
judicial relief to claims of divorce not supported by a falag khat. 

The suggestion that a falag khat should be a precondition of judicial 
relief in divorce claims can only be justified if reference is made to claims 
in which one of the parties is a deceased person. For claims of divorce 
made in retrospect are usually directed to the settlement of debts and in- 
heritance. As the death of a spouse terminates the marriage, the survival 
or breakdown of the marriage is no longer at issue. Any claim to prove or 
disprove a divorce after the death of a spouse is likely to relate to property 
and inheritance. This type of claim may be denied hearing in the absence 
of documentary evidence. The matter is obviously different when both 
parties to a divorce claim are alive. In this case, unless a major change is 
to take place in the law of divorce and evidence as a whole, falag khat 
should not be the only admissible evidence to prove a falaqg. Supposing 
that a falag has actually occurred but the husband refuses to face its conse- 
quences. If the wife’s claim of divorce is denied a hearing merely because 
of the lack of a talag khat, the hearing of her claim would be made depen- 
dant on a condition whose fulfilment is beyond her ability. Talag khat, on 
the other hand, may be justifiably made the exclusive means of proof pro- 
vided that the occurrence of a falaq is also dependant on the completion of 
talag khat. To complete a falag khat would, in other words, be made an 
essential requirement of falag without which a falag could not take effect in 
the first place. This is however, not the case under the Civil Law 1977 
which retains the traditional informal character of talag by enacting that 
‘‘the husband may divorce his wife either orally or in writing; and if he is 
unable to use these means, he may effect falaqg by using signs which in- 
dicate the meaning of talag.’’ (Art. 139) The husband is thus at liberty to 
effect a ¢alag even without registration. 

The second proposition is whether or not the law should compel the 
registration of talag under the threat of legal sanctions. Admittedly, this 
approach may ensure registration on a wider scale, but the effectiveness 
of a purely punitive approach remains questionable in the long run. The 
Pakistan Family Laws Ordinance 1961 may be given as an example of 
this approach. Under this law, a husband who intends to divorce his wife 
is required to report his proposed divorce to the chairman of the Arbitra- 
tion Council set up under this Ordinance. Failure to do so is punishable 
by one year imprisonment, or a fine of 5,000 rupees or both. A weakness 
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of this law is that a falag pronounced without the required notice or 
without registration is still effective and valid. Supposing a man divorces 
his wife without giving the required notice, and then the wife complains 
of his failure to bear the consequences of the falag. The husband will 
presumably be liable to the prescribed penalty. But supposing he then 
denies the falag, possibly for fear of punishment, the wife would then need 
to prove the falag before any penalty can be imposed. This alone can pro- 
ve a difficult task for her, and even if the penalty is carried out, until 
then, her problem of remaining an unrecognised divorcee is not resolved. 

A purely punitive approach toward registration is also likely to have an 
adverse effect on the Shari‘a law of evidence especially with regard to 
oath, and refusal of oath. The fear of punishment can undermine the pro- 
cess of discovering truth through the serving of an oath. This point can be 
ilustrated in Faruga v. Mohammad Fariq?® in which Faruqa claimed in the 
primary court of Kabul that she was the lawful wife of Faruq and had six 
children from this marriage, but that he divorced her by a triple falag on 
15.11X.1348/1969; yet he refused to set her free. She requested the court 
that Faruq cease interfering with her freedom. The court asked Faruq for 
a reply; he completely denied the falag. The court then asked Farugqa for 
evidence; she expressed her inability to present witnesses but requested 
that Faruq be put on oath. The court served the oath on Faruq three 
times but he refused to take it. Consequently, the court ordered a separa- 
tion between the parties and the freedom of Faruqa from the marital tie. 

Supposing the law had provided for penal sanctions for failure of 
registering a falag, the sanctions would presumably be applicable to 
Faruq. He would thus be placed under the threat of punishment; being 
aware of this, Faruq would be likely to resist the claim of talag being prov- 
ed against him. Penal sanctions would, in other words, be likely to 
hamper the discovery of truth and interfere with the proper implementa- 
tion of the Shari‘a law of evidence. 

In addition, had the law denied a hearing to the claim of talag without a 
talag khat, Faruga would have been prevented from proving the falaq in 
this case. Her position of suspense could have continued not only for 
nearly three years, as it in fact did, but for as long as her estranged hus- 
band refused to acknowledge the falag. In sum, neither of the foregoing 
propositions would seem to provide a satisfactory solution to the problem 
of proof in divorce claims. 

A possible solution could, on the other hand, be found in the Qur’an. 
A Qur’anic verse (discussed below) explicitly requires the presence of two 
witnesses in falag. This verse of the Qur?an has, however, been rendered 


20 Decision No. 9/28.111.1351/1972, Primary Court for Civil Affairs, Kabul. 
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ineffective by the majority of Sunni jurists who saw it as a moral admoni- 
tion rather than a positive law. The verse in question reads: ‘‘When they 
(women) have reached their prescribed time, retain them with kindness, 
or dismiss them with kindness, and call two just witnesses from among 
you and give upright testimony for Allah.’’ (6:2) 

The majority opinion is that the presence of witnesses is recommended 
(mandub) both in talag, and revocation (ri‘a), but is not obligatory. The 
proponents of this view reason that neither the Prophet nor any of his 
companions made witnesses a condition of falag, nor did they prevent 
anyone from effecting a falag for this reason alone. Had the presence of 
witnesses been a condition of falag, a record of it would have reached us. 
The Quranic command for witnesses can, therefore, be regarded as a 
recommendation only (al-Khafif, p. 129). Some jurists attribute the re- 
quirement of witnesses to falaqg only, whereas others attribute it to revoca- 
tion and not to falag. The reason given by the former group is that the 
verse appears in the context of faldag (in the Sura of talaq), whereas the lat- 
ter group reason that revocation involves a positive act by the husband 
which is amenable to testimony; in falag on the other hand the husband 
abandons his wife until the completion of her “dda, and this is a negative 
act which lasts for the whole period of ‘idda and is, therefore, not 
amenable to witnessing. The Quranic verse is, therefore, not referring to 
talag but to revocation (This view is recorded in Tafsir al-Qurtubr). 

Other jurists held the view that the Qur?anic verse is a command 
which is implied in ‘‘washhidi dhawa Sadlin minkum.’’ ‘They assert that 
witnesses are required in both falag and revocation (This view is recorded 
in Tafsir al- Tabari). According to Ibn Hazm, witnesses are a condition of 
both talag and revocation: Allah has not differentiated between talag and 
revocation in this respect; anyone who divorces without the presence of 
two just witnesses, or revokes a faldg without them is a transgressor of the 
limits prescribed by Allah. In Shi‘i law, the presence of two just witnesses 
is a requirement of a valid falaq. 

A solution to the problem of proof in the claims ot falag in Afghanistan 
could thus be for the legislator to adopt the Qur’anic formula and make 
the presence of witnesses an essential requirement of a valid falag. Fur- 
ther steps to develop this formula into a positive law would fall within the 
discretionary powers of the Ruler. Considering the fact that oral 
testimony without documentation is always subject to uncertainty and 
doubt, documentation should be compulsory (there is, in fact, a separate 
verse in the Qur’an authorising documentation of the oral testimony 
which has, somehow, not been adopted in the Shari‘a law of evidence). 
When every falag takes place in the presence of witnesses whose testimony 
is then documented, the problem of proof does not arise in the first place. 
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The problem of providing witnesses of just character and verifying the 
truth and accuracy of their testimony is by no means a problem which is 
encountered by women alone, nor is it, of course, peculiar to the claims 
of talag. It is a problem which has characterised the Shari‘a law of 
evidence as a whole. We have so far examined a number of cases which 
illustrated the difficulties experienced by women in divorce litigations. 
The following case illustrates how a man can also be liable to encounter 
similar difficulties. This case, namely Maulawi Dawlat Mohammad v. 
Maulawi Adbussamad™ also highlights the uncertainty and doubt which 
characterises verbal testimony, as opposed to documentary evidence, in a 
claim of talaq. 

Dawlat made a claim against Samad (the latter representing his 
daughter, Shah Sultan) that after their marriage, he and his wife, Sultan, 
lived in Samad’s house, but that living with the in-laws caused tension in 
their marriage. One day when Dawlat wanted to move out and take his 
wife with him, Samad obstructed him. Dawlat complained to the local 
authorities, but in the mean time, Sultan, under the influence of her 
father raised a claim of talag against him. Dawlat stated that he had not 
divorced his wife and that she must abide by her marital obligations to 
him. Against this Samad stated that when Dawlat wanted to take his wife 
away with him to Samandan, he asked if she could be given time to 
prepare herself for the journey to which Dawlat replied that ‘‘if she did 
not go immediately, she is divorced from me by a triple faldqg.’’ Since a 
final falag has occurred according to the Shari‘a, Dawlat must cease 
violating Sultan’s freedom. In his defence, Dawlat said that he had never 
pronounced a falag. The court then asked Samad for evidence; he 
presented two witnesses but their testimony did not qualify for admis- 
sion. The court then asked Samad if he wanted to put the defendant on 
oath, his reply was in the negative. On this basis, the primary court of 
Andarab decided the case against Samad and Sultan. Samad appealed 
against this decision saying that the testimony of his witnesses had been 
distorted by the primary court. Samad added in his objection that the 
primary court judge was biased in favour of his opponent. The appeal 
court did not consider these objections valid and confirmed the primary 
court’s decision. Samad then appealed to the Cassation Court; this court 
considered that the appellant had not expressed his inability to present 
witnesses. The appeal court’s decision was, therefore, reversed and the 
case was referred to the equivalent court (mahkama-e momathil) of Takhar 
where Dawlat presented his claim and the whole case was given a fresh 
hearing. This time Samad’s witnesses were accepted by the court of 


21 Decision No. 110/23.5.1350/1971, CCCCA, Kabul. 
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Takhar. But when the court asked Dawlat about the witnesses, he replied 
that one of the witnesses was Sultan’s brother; his testimony was, 
therefore not admissible. Against this, it was stated that according to the 
figh rule (as recorded in Takmila Radd al-Mukhiar\ the testimony of 
brothers and sisters for each other is admissible so long as it does not lead 
to the avoidance of harm or attraction of gain in favour of the witness. 
The court thus admitted the testimony, and per Article two of Regula- 
tions for Examining Witnesses (ta‘limatndma-e tadhkiya-e shohid) ensured 
the just character of the witnesses through open and confidential inquiry. 
The court consequently upheld the falag and decided the case against 
Dawlat. A further appeal to the Cassation Court merely resulted in the 
confirmation of this decision. 


REPORT OF THE SELECT COMMITTEE ON DivorRcE 


In June 1973 Aziza, the wife of one Mohammad Ghawth, submitted a 
petition to the High Council of the Judiciary in which she stated that 
Ghawth was affliced with chronic madness and on this basis she demand- 
ed a judicial separation. Aziza stated that several medical doctors have 
confirmed that Ghawth’s illness was of a permanent nature, and that 
during the preceding ten years, his mental condition had progressively 
deteriorated. Marital life had become intolerable for her as cohabitation 
with Ghawth involved physical danger to her life.?? In a detailed state- 
ment enclosed with her petition, Aziza further stated that although Abu 
Hanifa himself did not recognise madness as a valid ground of dissolution 
of marriage, all the other three Shari‘a schools as well as Imam Muham- 
mad, the disciple of Abu Hanifa recognised this as a valid ground of 
dissolution. The Shari‘a jurists have held different views on this which 
may be summarised as follows: 

1. According to Ibn Hazm, once a marriage is validly contracted, it 
may not be dissolved on ground of any disease whether on the part of the 
husband or of the wife (Muhalli, vol. 10, p. 109). 

2. With the above exception, all other jurists are agreed that three 
defects on the part of the husband namely sexual impotence (‘inna), 
mutilation of sexual organ (jubb) and mutilation of testicles (kAzsd) entitles 
the wife to a judicial dissolution. In addition, Imam Muhammad con- 
siders three diseases namely madness, leprosy, and elephantiasis as valid 
grounds for dissolution. 

3. The Shafi‘is, Malikis and Hanbalis confirm the above opinion of 
Imam Muhammad. 


22 Judicial Circular No. 607/1.VII.1353/1974, published in Qada, No. 7, 1353. 
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Aziza’s case led to the setting up of a committee at the Ministry of 
Justice composed of judges and professors to prepare a report and make 
recommendations on the subject of divorce. The terms of reference re- 
quired the committee to focus on the problems of women whose husbands 
were ‘‘afflicted with incurable disease, or where the husband was a miss- 
ing person for several years, or where he was a person of ill-repute who 
failed to fulfil his marital obligations.’’ The Comittee’s recommendations 
were to be based ‘‘on the principles of the Shari‘a of Islam.’’ The Report 
which came out in August 1974 drew attention to the following:?4 

Referring to the grounds of dissolution, the Report noted that 
disagreement among Shari‘a jurists suggests that it is advisable to arrive 
at a general rule rather than specifying particular diseases. Some jurists 
have in fact preferred this wider approach. Imam Zuhri, and Ibn 
Qayyim al-Jawziyya for example held the view that any defect which 
abhors human nature and impedes the basic purpose of nikah (i.e. love 
and compassion) may form the basis of dissolution. In following this ap- 
proach, the Egyptian Law of 1920 only qualifies the general attributes of 
the disease which may constitute a ground for dissolution. Under this 
law, ‘‘a chronic (mudawim) and continuous (mustahkam) disease of the 
husband which is either incurable or may cure after a long time of treat- 
ment’’ entitles the wife to demand the dissolution (faskA) of her marriage. 

In an attempt to justify the adoption of the Maliki law of divorce in 
preference to Hanafi law, the Report points out that disagreement 
among jurists on points of detail is ‘‘a sign of the bounty of Allah’’. The 
wider this variation of opinion is, the greater there is the possibility of im- 
proving the lot of the people. In keeping with the Qur’anic verse that 
‘Allah does not intend hardship for you’’, the Prophet, as a rule, chose 
the solution which would lead to relief from hardship. When a Muslim 
community chooses to follow one particular school in an exclusive man- 
ner, the purpose of the foregoing principle is not achieved. It is on this 
basis that none of the imams of the Shari‘a schools have ordered their 
followers to observe their school of thought to the exclusion of all others. 
This position has also been maintained by the Hanafi jurists. It is thus 
permissible to follow one school on one occasion and a different school on 
another. To do so, indeed, does not affect the religious integrity of the 
practitioner in any way. 

The Report came out at a time when the drafting of the Civil Law of 
1977 was in the process of completion. The actual reforms of the divorce 
law which were at the time recommended in this Report did not differ 


23 Rapor-e komita-e tkhtisasi-e talag (Report of the select committee on divorce), published 
by the Ministry of Justice, Kabul, 1974. 
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much from those which had already been adopted in the proposed Civil 
Law. I shall separately outline the reforms which the Civil Law adopted 
on the grounds of the judicial dissolution of marriage. It is of interest here 
to summarise the argument which the select committee put forward in 
favour of reforming the law of divorce in Afghanistan. The social 
mischiefs which were felt to exist and which called for legal remedies are 
vividly illustrated in the Explanatory Memorandum of the Ministry of 
Justice, attached to the Report, as follows: 

The Provincial Court of Kabul (whose president was a member of the 
select committee) has encountered cases in which the ‘‘traditional judicial 
attitudes with regard to matrimonial disputes not only failed to satisfy the 
aims of justice, but they resulted in obvious cruelty and injustice.’’ The 
Memorandum continues to note that in typical cases of cruelty on the 
part of the husband, the courts encountered situations where the husband 
violently attacked his wife causing her serious injury by stabbing, mutila- 
tion of her nose, ear, and shaving of her head. The wife would refuse to 
cohabit with him; the same offender would then approach the court and 
plead that since he had not divorced his wife, she should be compelled to 
abide by marital obligations to him. The husband often pleaded thus to 
persecute her. And the wife often chose to go to prison rather than 
cohabit with him. The court, although well aware that ‘‘living in kind- 
ness’’, a Qur?anic obligation of the husband, could not be achieved 
under such circumstances, and while the court knew that the husband’s 
motives were simply to torture the wife, it was ‘‘powerless to take any 
alternative measures but to order the wife to resume marital cohabitation 
with her husband.’’ In the event where the wife did not comply with the 
court order, she would face imprisonment for contempt of court (¢amar- 
rud). The wife would thus come into close contact with convicted 
criminals and this could damage her personality even further. 

The Memorandum continued to point out that cases were also en- 
countered in which the husband would be sentenced to long periods of 
imprisonment such as fifteen or twenty years in which time the wife 
would experience hardship, lacking in means as well as the company and 
protection of her husband. She would then seek judicial relief, and when 
she got no satisfaction, came away disillusioned by the court’s attitude. 
She would often opt out of her responsibilities and end up by leading a 
disreputable life. Cases are also known in which the husband refused to 
support his wife. In search of a solution, she would bring her case to the 
court. When both parties attended the court, the latter would observe 
that the husband was often not willing to maintain her, nor would he 
divorce her. Even when he did express willingness to support her, he 
often persecuted her to such a degree that ‘‘many wives eventually at- 
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tempted to commit suicide.’’ The Memorandum adds that ‘‘these are 
some of the injustices that were observed in the courts; the provincial 
court of Kabul witnessed this regrettable state of affairs over the years.”’ 

It may be pointed out here that Aziza’s case which was the starting 
point of this Report, was referred, by order of the High Council of the 
Judiciary, to the relevant court to grant her case a hearing on the basis of 
the opinion of Imam Muhammad, the disciple of Abu Hanifa, who con- 
sidered chronic madness (jonun-e mutbiq) a valid ground for dissolution of 
marriage. 


DISSOLUTION OF MARRIAGE UNDER CiviL Law 1977 


The Civil Law provides for four main types of dissolution. One of 
these is khul‘ which has already been discussed. The other three are an- 
nulment (faskh), unilateral repudiation by the husband (faldqg), and 
separation by means of a judicial order (tafriq). Faskh and talaq under the 
Civil Law do not represent a change of precedent as these are recognised 
by the Hanafi law which hitherto governed legal practice in Afghanistan. 
It is the last ground, namely ¢afrig which is of greater significance as it in- 
troduces judicial divorce for the first time on the grounds known under 
traditional Maliki Law. 

Faskh under the Civil Law is annulment of the marriage contract 
because of the absence of a basic requirement of a valid contract such as a 
contract without the consent of one of the parties, or marriage with a defi- 
cient dower, that is a dower which falls far short of the proper dower 
(mahr-e mithl). Faskh may also be caused by an irregularity occurring after 
the completion of a valid contract. An example of this is when a non- 
kitabiya wife (that is a woman who is not a follower of a religion with a 
revealed scripture) of a Muslim refuses to profess Islam after her husband 
has become a Muslim (Art. 132-34). 

On the subject of falag, the Civil law has generally adopted the Hanafi 
law with one or two exceptions which relate mainly to the intention of 
talag on the part of the husband: falag pronounced in sleep or in a state of 
intoxication, for example, is void under the Civil Law (Art. 138). 
Similarly, falag pronounced under duress, by a mad person, or a person 
who is mentally deranged owing to ‘‘senility or disease’’, or by a person 
who has lost his power of discernment ‘‘because of anger or other factors 
while not realising what he is saying’’ is devoid of all legal effect (Art. 
141). A faldg pronounced in explicit terms ‘‘customarily indicating the 
meaning of falaq’’ is, however, valid even without proof of intention (Art. 
139). Another point of reform under the Civil Law, as already pointed 
out is the adoption of revocable falag as the standard type of falag in the 
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sense that every falag, regardless of the words or numbers used therein, is 
a revocable falaq unless specified otherwise. A revocable falag does not ter- 
minate the marriage tie until the expiry of the probation period (‘dda) on 
which occasion the revocable falaq becomes final (Art. 149). 

Judicial divorce (tafriqg) under the Civil Law may be based on any of 
these four grounds: physical or mental disease, injury (darar), failure to 
maintain, and desertion. 


1. Divorce on the basis of physical or mental disease 


Under the Civil Law, ‘“‘the wife may ask for a divorce when the hus- 
band is afflicted with an incurable disease, or a disease which requires a 
long time to cure but which makes life injurious for the wife.’’ (Art. 176) 
This provision had appeared in toto in the Report of the Select Commit- 
tee discussed above. The Explanatory Memorandum of the Ministry of 
Justice (attached to the Report) stated that this provision adopted the opi- 
nion of the majority of the Shari‘a jurists which does not specify the 
disease but which qualifies the general attributes thereof. The next Arti- 
cle provides that the wife may not demand a judicial divorce if she had 
knowledge of her husband’s disability either before or at the time of the 
marriage contract. Similarly, if she consented to continue the marriage 
relationship after the disability developed, she may not demand a judicial 
divorce (Art. 177). Whenever it is proved that a disease is incurable, the 
court is to order separation immediately, but if it is a disease which re- 
quires time to cure, the court is to postpone the separation order for a 
period not exceeding one year (Art. 179). In establishing the nature of the 
disease, the court will refer to expert opinion. Divorce effected under 
these provisions is a final divorce which creates an immediate bar to in- 
heritance between the parties but it does not create a bar to a subsequent 
marriage between them (Art. 180-82). 


2. Divorce on the basis of injury (darar) 


If the wife alleges that cohabitation with her husband is injurious to her 
in such a way as to make it impossible for the people of their class to con- 
tinue the marriage relationship, she may request the court for a divorce 
(Art. 183). The subsequent Articles entitle the wife to a divorce in in- 
jurious circumstances both on the basis of proof that she may furnish as 
well as on the basis of mere insistence on her part. When the alleged in- 
jury is proved and reconciliation between the spouses seems impossible, 
the court is to order a divorce, to take effect as an irrevocable single falaq 
(Art. 184). Whenever the wife’s allegation of injurious treatment is not 
proved, but she still insists that this is the case, the court 1s to appoint two 
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arbitrators to attempt reconciliation between the spouses (Art. 185). The 
arbitrators must be persons of just character, one from among the hus- 
band’s relatives and one from the wife’s (Art. 186).?* It is the duty of the 
arbitrators to discover the causes of the discord and the ways in which 
reconciliation may be feasible, and to effect it (Art. 187). The arbitrators 
will submit their decision to the court which will then be adopted as the 
basis of the court decision. Article 188 provides for the final alternative: 
‘‘when the arbitrators do not succeed to effect reconciliation, or when the 
cause of discord is attributable to the husband or to both sides, or is not 
clearly ascertainable, the court shall decree a divorce.’’ The second 
clause of Article 188 basically provides for khul‘ divorce in stating: ‘‘when 
the discord originates on the wife’s side, the divorce decree is issued 
ordering the return by the wife of the part or the whole of the dower to the 
husband.”’ 

While commenting on these provisions, the Explanatory Memoran- 
dum refers to the Qur’anic obligation of the husband ‘‘to retain them 
(the wives) with kindness or dismiss them in a becoming manner’’, and 
points out: The husband is, accordingly, not permitted to discipline his 
wife unless she ill-treats him and thereby embitters family life, in which 
case, he is entitled to punish her in ‘‘accordance with the provisions of the 
Shari‘a’’. Circumstances where the husband injures the wife by beating 
her constantly or insults her and her parents without reason are not 
recognised by jurists as sufficient grounds for divorce. The majority view 
instead permits the wife to complain to the court so that the husband can 
be punished. Malik has, however, adopted a different view which is that 
the wife may appeal to the court to punish the husband, or alternatively 
that the court should order a divorce. The Memorandum continues to 
say that this opinion is better suited to the welfare of the people, for even 
if the husband is punished by the court, tension is likely to arise between 
the spouses which would further undermine the tranquility of family life. 


3. Davorce on the basis of failure to maintain 


The husband’s failure to maintain his wife, either by wilful refusal or 
simply because of inability to do so constitutes a ground for divorce as 
follows: The wife may apply to the court for a divorce when the husband 
has no known property and his inability to support her cannot be proved 
(Art. 191). But if the husband proves his inability, the court is to grant 
him a respite not exceeding three months; if he is still unable to maintain 
her, the court 1s to order a divorce (Art. 192). Divorce effected for failure 


24 Tf there are no relatives, arbitrators are to be appointed from among persons who are 
sufficiently informed of the conditions of the spouses and capable to reconcile them. 
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to maintain is a faldqg which is revocable; the husband can, therefore, 
resume the marital relationship during the period of ‘idda provided that 
he proves his ability to support her (Art. 193). 

The Explanatory Memorandum states that these provisions adopted 
the view which is held by the majority of the Shari‘a jurists. Hanafi law, 
however, denies the wife the right to divorce on the grounds of the hus- 
band’s failure to maintain. The Memorandum also notes the opinion of 
Ibn Qayyim al-Jawziya, the Hanbali jurist who held that if the wife, at 
the time of the marriage contract, knew of the financial inability of the 
husband, or that poverty occurred later on in the marriage, the wife may 
not demand a divorce. But if he had deceived her by showing himself af- 
fluent and then turned out to be the opposite, she would be entitled to ap- 
ply for a divorce. In the case of deception, the Hanafis are basically in 
agreement with this view. 


4. Desertion (ghtyab) 


If the husband disappears for a period of three years or more without a 
reasonable excuse, the wife may demand a judicial divorce if she has suf- 
fered injury (darar) from his absence even if the husband owns property 
which may provide the wife with maintenance (Art. 194). When the court 
receives the wife’s application, it shall communicate the matter to the 
husband and assign him a respite during which he is ordered to return to 
her or send for her to join him. If he fails to take action or to return to her 
in spite of the court’s warning and without reasonable excuse, or if he 
cannot be contacted, the court shal] decree a divorce. Divorce decreed on 
grounds of desertion effects a revocable falag (Art. 195). Moreover, when 
the husband is imprisoned for ten years or more, the wife may apply for a 
judicial divorce after the expiry of five years regardless of whether he is 
able to support her or not (Art. 196). 

The Explanatory Memorandum notes that according to Abu Hanifa 
and Shafi‘i an extended absence of the husband, however injurious to the 
wife, does not entitle her to a judicial divorce; she is obligated to remain 
patient. But according to Malik, if the wife has suffered injury from his 
absence, she is entitled to seek judicial divorce. The period of absence 
after which the wife may apply for a divorce is three years in one view, 
and one year in another Maliki view. According to some Maliki jurists, a 
mere absence of the husband even with an acceptable excuse constitutes a 
valid ground for divorce. For example, when he is serving a long sentence 
of imprisonment, she may apply for a divorce. Hanbali law is similar to 
Maliki law except where the husband has a reasonable excuse in which 
case the wife may not seek a divorce. The Egyptian legislation has 
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adopted the Maliki view which entitles the wife to a divorce after one year 
of desertion. 

The difference between the Hanafi and Maliki law is probably most 
striking in the area of desertion. Public Prosecution v. Mohammad Musa & 
Sha@ista?®> is a case of desertion which illustrates judicial practice in 
Afghanistan under the Hanafi law. This case also brings into a sharp 
relief the relevance of the reform measures adopted in the Civil Law. In 
this case, Mohammad Musa, the son of Mohammad Ghawth (henceforth 
referred to as Musa I), a resident of Farah, left his young wife, Sha’ista 
and went on a business trip. Twelve years elapsed and no news came of 
his whereabouts. Rumour had it, however, that he was alive and lived in 
Badghis. His brother and cousin went to Badghis and searched for him 
but to no avail. Eventually Sha?ista married one Mohammad Musa, the 
son of Zikria (henceforth referred to as Musa IJ) in the presence of 
witnesses, the village headman and others. At this point, the local 
authority ordered an inquiry into the matter as a result of which Musa IT 
and other participants of the nikah were held responsible under charges of 
abduction (ckhiztaf). The case was considered at the central primary court 
of Farah where the accused persons rejected the charge stating that 
Sha’ista had no existing husband at the time of her nikah to Musa II. The 
court, however, rejected this plea and applied Article five of the Marriage 
Law 1960 which denied judicial relief to a claim of nikah not supported by 
a nikah khat. Consequently, Musa II and Sha’ista were sentenced to two 
years’ imprisonment; Sha’ista’s father to three years; the village head- 
man to 4,000 Afghanis of fines; and three other participants to 3,000 
Afghanis of fines each. 

All the defendants appealed to the provincial court of Farah where it 
was ruled that under the Hanafi law, Sha’ista is not permitted to enter 
another nikah until ninety years have elapsed since the birthday of her 
missing husband. The court, therefore, sentenced Musa II and Sha’ista 
to four years’ imprisonment each; the village headman to an additional 
imprisonment of three months; and the rest to fines of 3,000 Afghanis 
each. Judge Abdullah Bahith, a member of this court, however, 
dissented and wrote that the ‘‘rule of figh and the statutes do not justify 
prosecution and indictment in this case; the imposition of ta‘zir penalties 
in this case are, in my opinion, insupportable; I, therefore, acquit all the 
defendants.”’ 

In his comments published in Payam-e Widan (a Kabul periodical), 
Bahith added: people often don’t live beyond sixty or seventy years. As 
the woman advances in age, should she remain unmarried to the end of 


25 Decision No. 478/25. XI.1349/1970, CCCCA, Kabul. 
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her life? In any case, the period of time referred to imposes a life-long tor- 
ture and is excessive by any standard. According to Malik, if no news of 
the husband’s whereabouts are heard after four years, the wife is allowed 
to remarry. This nzkah has been contracted after twelve years; hence no 
crime has been committed. In addition, Article five of the Marriage Law 
of 1960 has been enacted primarily because ‘‘our people are women- 
sellers’? who force women into nzkah often for financial gain. Article Five 
aims at protecting women ‘‘from compulsory sale into marriage: if some- 
one claims his ntkah to a woman which she then denies, the claim will not 
be heard without a nikah khat.’’ In this case supposing that Musa I were 
present at the time of this litigation and had claimed his nikah to Sha’ ista, 
his claim would not be hearable per Article five. Since Sha’ista admitted 
her nikah to Musa II, this would automatically establish her nikah to Musa 
II. The court, therefore, cannot regard this nzkah which is contracted in 
accordance to Shari‘a, and is undeniable under the statutes, as null and 
void.?6 

The defendants finally appealed to the Cassation Court. This court 
sentenced the defendants, under charges of abduction (zkhtitaf) as follows: 
Musa and Sha?ista to five years imprisonment and thirty nine lashes 
each; Sha’ista’s father to one year; the village headman to 4,000 
Afghanis of fines; and three others (Malham, ‘Iwad, and Wali Jan) to six 
months’ imprisonment each. As a postscript, it may be added that under 
the Civil Law of 1977, Sha?ista would be entitled to demand a judicial 
divorce after a period of three years since the disappearance of her hus- 
band. 


Mopern Law REFORM 


Modern legislation in the Hanafi areas of the Middle East and the In- 
dian sub-continent have been directed toward the two principal objec- 
tives of increasing the remedies available to the wife in the case of marital 
injury on the one hand, and restricting the husband’s power of talag on 
the other. The Syrian Law of Personal Status 1953, in the preamble to its 
section on divorce stated that the true purposes of divorce in Islam had 
been misconstrued and perverted by the jurists of the past, whose doc- 
trines had led to an appalling lack of security in married life. In this situa- 
tion the proper policy was to “‘return to the origins of the law of divorce 
in Islam and adopt from outside (the four schools) provisions which will 
conduce to the public welfare.’’?’ But the actual reforms introduced 
under this law came, perhaps, as something of an anti-climax: 


26 Payam-c Wijdan (message of conscience), No. 30, 1349/1970. 
27 Quoted in Coulson, Conflicts p. 46. 


Kamali - 978-90-04-49290-5 
Downloaded from Brill.com 10/12/2024 11:32:01AM 
via Wikimedia 


190 MATRIMONIAL LAW 


First, the repudiation repeated three times, or the triple falag, was no 
longer to operate as an immediate and final rupture of the marital tie. It 
was to count as a single repudiation which could be revoked by the hus- 
band. Second, the Syrian law authorised the court to grant compensation 
to the wife (not exceeding one year’s maintenance) who may have suf- 
fered injury by her husband’s repudiation without reasonable cause. 

The Tunisian Law of Personal Status 1956 is probably the most far- 
reaching in its complete abolition of extra-judicial divorce whether by 
talag or by mutual consent by providing that ‘‘any divorce outside a court 
of law is devoid of legal effect.’’ Section (31) of this law enacts that a 
decree of divorce will be granted: firstly, on a petition by the husband or 
wife based on any of the grounds specified in the law (broadly the 
grounds known in Maliki law); secondly, in cases of mutual consent; and 
thirdly, when either of the spouses insist on ending the marriage, in 
which case the court will determine any financial idemnity which either 
party may have to pay to the other. 

The Tunisian law thus sweeps away the traditional distinction between 
a revocable and irrevocable form of divorce. In all cases the marriage 
continues until the court issues a decree of divorce which is final and bin- 
ding. 

In Pakistan, as already pointed out, the Family Laws Ordinance of 
1961 requires all forms of divorce, whether by the husband or by the 
agreement of the parties, to be reported in writing to the Arbitration 
Council. A divorce will not be absolute until ninety days after the 
delivery of this notice. As a result, any divorce effected under the terms of 
this law will no longer constitute an immediate and final divorce. 

A significant development in the law of divorce in Pakistan occurred 
as a result of a novel interpretation which the High Court of Lahore has 
given to the Qur’anic verse on which khul‘ divorce is founded. In Balgis 
Fatima v. Najm-ul-Ikram Qureshi decided by the High Court of Lahore in 
1959 the court concluded that the Qur’an allows a khul‘ divorce to be en- 
forced even without the consent of the husband.?® On the basis of this 
conclusion, the court ruled that in the event of the breakdown of her mar- 
riage, a Muslim wife may demand a khul‘ divorce as of right. The ratio 
decidendi of this case was latter confirmed by the Supreme Court of 
Pakistan in Khurshid Bibt v. Mohammad Amin (1967)?° and it now represents 
the law of Pakistan. In this case Bibi complained of ill-treatment by her 
husband, but her petition for divorce on the grounds of cruelty failed as it 
did not amount to the necessary degree of legal cruelty. Nevertheless the 


28 PLD, 1959, Lah., 566. 
29 P.L.D, 1967, S.C. 97. 
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Supreme Court gave its blessing to the previous decision of the Lahore 
court in Fatima’s case. It was consequently held that Bibi could demand 
a khul‘ divorce as of right, provided she was prepared, as indeed she was, 
to return to the husband the dower she had received from him. 


A New Look at A Qur?ANIc VERSE ON Divorce 


The need to ‘‘return to the origin of the law of divorce in Islam’’, as 
acknowledged by the Syrian legislator undoubtedly poses the question of 
reinterpretting the Qur’an. There is authority in the Qur’an in support 
of the equality of the spouses’ rights in divorce. Verse 2. 228 which oc- 
curs in the context of falag explicitly declares: ‘‘And women have rights 
similar to those which men have over them to be exercised in a just manner 
(or according to approved custom).”’ (wa lahunna mithl al-ladhi ‘Salayhinna 
bi7l-macuf). This Qur’anic declaration has not been given proper im- 
plementation in the classical law of the four schools. The early commen- 
tators have interpreted this verse in the light of a report that Ibn ‘Abbas 
commented that ‘‘I wish to be pleasant in appearance in the same way as 
I would wish my wife to be, for Allah has entitled the spouses to similar 
rights.’’? (Ibn Kathir, Tafsir, vol. I, p. 478) 

A look at the various Qur’an exegeses shows that commentators have 
attempted to give substance to the concept of equality in this verse, but 
almost all have chosen as their focal theme such matters as pleasant 
dress, mannerism and good companionship which are too vague and, 
perhaps, trivial to be considered a basis on which to establish legal equali- 
ty. Rashid Rida is somewhat atypical of the existing commentators on 
this verse as he broaches the idea of a general equality of rights as follows: 


This verse incorporates a maxim (qa@‘da kulliya) to the effect that women are 
equal to men in all their rights except one matter in which ‘men have a rank 
above those of women’. This rank is on account of maintenance which men 
provide for women.... This maxim provides man with a standard on which 
to evaluate the treatment which he accords his wife (Tafsi7, vol. I, p. 377). 


Having said this, however, Rida too joins the mainstream of traditional 
opinion by quoting Ibn ‘Abbas on the requirement of pleasant ap- 
pearance, and by making a general reference to the rights and duties of 
the spouses under the established law. However, Rida’s commentary is 
interesting in that it regards the verse in question as a Qur’anic maxim 
whereas the classical texts, on the whole, tend to evade rather than 
develop the central theme of equality in this verse. Tabari’s commentary, 
on the other hand, is typical of the classical works. I shall be presently 
taking a close look at Tabari’s commentary. In order to do so, let us look 
at the whole of verse 2:228: 
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And the divorced women shall await three courses (clause one; clauses sup- 
plied for the sake of convenience); and it is not lawful for them to conceal 
what Allah has created in their wombs, if they believe in Allah and the last 
day (clause two); and their husbands have greater right to take them back 
during that period provided they intend reconciliation (clause three). And 
women have rights similar to those which men have over them in a just 
manner—or according to approved custom (clause four); and men have a 
rank above them (clause five); and Allah is mighty, wise (clause six). 


While relying on a commentary attributed to Dahhak, Tabari writes 
that the wife is obligated to be pleasant in manner and speech, and the 
husband is obligated to avoid prejudice to her and provide her with 
maintenance. Another commentary attributed to Abu Zayd indicates 
that both spouses are enjoined to fear Allah in observing each other’s 
rights. Others have viewed that both are equally entitled to pleasant ap- 
pearance and good companionship. Tabari then gives what he considers 
the preferred commentary: 


The divorced woman (divorced once or twice) has a right over her husband 
that he must not revoke the falag during her three courses unless he intends 
mutual benefit thereby and does not cause her harm. Similarly, the husband 
has a right over her in that when he intends to revoke the falaq, she must not 
cause him prejudice by concealing what Allah has created in her womb.... 
Allah has thus granted each one of them a right over the other (Tafsir, vol. 
IV, p. 532). 


The established Shari‘a law, however, does not recognise any such 
rights: The husband is legally entitled to revoke a falag any time before 
the period of ‘dda expires regardless as to what his intentions may be. 
Similarly, the husband has no recognised right over the wife that she 
should tell him the truth. Supposing the wife lies to him concerning a 
possible pregnancy, she is not in breach of any obligation. In sum even 
the preferred version of Tabari’s interpretation does not represent any 
rule of positive law under the classical Shari‘a. 

Only at the end of his commentary on the subject, Tabari briefly sug- 
gests what seems to be the correct direction to adopt: ‘‘It is possible that 
this verse embraces all the rights that the spouses have over each other. If 
this interpretation is accepted, then all that has been reported from Ibn 
‘Abbas, Dahhak and others would fall within the scope of this verse.’’ 
(ibid, p. 533) Other commentators do not add much to what Tabari has 
to say. Only Zamakhshari clearly excludes the trivialities of daily life by 
saying that ‘‘the verse implies similarity in rights and obligations rather 
than similarity in all activities. For example, when she washes his clothes 
or cooks for him, it does not create a similar obligation on his part. 
(Tafsir, Vol. I, p. 272) 
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Tabari’s commentary is obviously an attempt to confine the meaning 
of clause four to the two preceding clauses. This approach is in com- 
pliance with the well-known rule of exegesis which highly recommends 
the interpretation of the Qur?an by the Qur’an itself. Other commen- 
tators have, on the whole, considered clause four a mere reference to the 
general rights and obligations of the spouses thereby clouding over the 
issue of legal inequality of the spouses in divorce. By doing so, they have 
ignored the central point of clause four, that is the similarity, or near- 
equality of the rights of the spouses in general, including divorce, which 
is the main theme of the verse in question. It could, on the contrary, be 
contended that clause four constitutes a norm which merits individual at- 
tention. The grammatical structure and logical implications of the verse 
as a whole would seem to justify this view. 

Firstly, clause four is grammatically a complete and separate sentence. 
Secondly, in its semantic order suggests that clause four is not com- 
plementary to any of the preceding or succeeding clauses, as it introduces 
a different theme. The two preceding clauses, namely clauses two and 
three, are complementary to clause one in that the subject of ‘Szdda is 
elaborated upon.°° Clause four introduces a new theme (1.e., of equality 
in rights), and clause five, which ranks men above women, is com- 
plementary to clause four, as the former is an exception to the theme of 
equality in the latter. 

It is submitted here that, unlike Tabari’s assertion, the reference to the 
rights of the spouses in clause four need not be confined to the themes of 
its two preceding clauses. Tabari tends to assume that the pronoun /ahun- 
na (rights for women) refers to clause three and that layhinna (rights of 
men over women) refers to clause two. In this way, the wife’s rights over 
the husband, according to Tabart, is that he must avoid prejudice to her 
and not revoke the faldg unless he intends reconciliation; and the hus- 
band’s right over her is that she must reveal the truth to him in respect of 
her pregnancy. 

There are certain inaccuracies in this interpretation: Tabari tends to 
suggest that clauses two and three incorporate mutual rights for the 
spouses. A fresh look at verse 2. 228 would indicate that both of the 
‘“‘rights’’ which Tabari alludes to are not rights per se, but are obliga- 
tions. The confusion is further aggravated when Tabari assumes the ex- 
istence of an order of mutuality between the two ‘‘rights’’. For, Tabari 


3° Clauses two and three explain the purpose of clause one. The latter obligated the 
wife to observe the “idda. The purpose of this is to facilitate the knowledge of any possible 
pregnancy (clause two); and also to facilitate the realisation of an intended reconciliation 
(clause three). Clause four introduces a new theme which is neither directly related nor 
should be logically confined to the subject of “dda. 
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suggests that the right of one spouse simultaneously embodies the obliga- 
tion of the other. It is further contended that the two obligations in 
clauses two and three are not mutually related as such. The basic confu- 
sion in Tabari’s approach thus lies in the attempt to exclusively confine 
the implication of clause four to the two preceding clauses. 

Clause four clearly begins with a reference to the rights of the divorced 
wives as the word lahunna would imply. This is followed by an allusion to 
the husbands’ rights over the wives as the word ‘alayhinna would imply. It 
therefore follows that both should have rights, and that it is not only the 
husband but also the wife who should have rights if the verse is to be cor- 
rectly understood. A look at Tabari’s interpretation, however, indicates 
that the wife has no rights whatsoever. If Tabari’s interpretation is ac- 
cepted, it would mean that the husband has rights but the wife has 
obligations only, which would be disagreeable to the obvious meaning of 
the verse. Let us look at the content of the verse as a whole: 

Clause one creates an obligation on the part of divorced women to 
observe a waiting period of “dda lasting three menstrual cycles. Clause 
two creates another obligation on the part of the divorced women in that 
they must not conceal the truth in respect of their pregnancy. Clause 
three creates a right for the husband enabling him to revoke a falag while 
intending a genuine reconciliation. Clause four is a general declaration 
that the spouses have similar rights over each other. Clause five elevates 
men by a rank above women. 

From the foregoing it is clear that the first three clauses create two 
obligations on the part of divorced wives and a right for the husbands. 
Tabari’s interpretation that the first three clauses.create mutual rights for 
both spouses, which are then alluded to in clause four, is not borne out by 
the contents of the verse, and therefore, an incorrect interpretation. In 
other words, if Tabari’s assumption is accepted to the effect that the 
rights of the divorced women, as understood by the word lahunna, refer 
to clause two, the verse as a whole would not make any sense. For it 
would follow that the wives’ ‘‘right’’ is that ‘‘it is not permissible for 
them to conceal the truth regarding their pregnancy.’’ Needless to 
say that the wives’ obligation cannot simultaneously be their ‘‘right’’, 
and a fortiori cannot be the correct implication of lahunna. 

It will be further noted that there are two aspects to the meaning of 
clause four, one being the existence of rights for both spouses. This we 
have already discussed and concluded that the verse II. 228, as per 
Tabari, grants no right to the wife. The other aspect of clause four is that 
the spouses have rights over each other. In other word, clause four im- 
ples the existence of an order of mutuality between these rights. 
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However, a look at the verse would show that no order of mutuality can 
be established therein: 

Clause two which obligates the wife not to conceal the truth regarding 
her pregnancy during her waiting period of “dda is an objective obliga- 
tion of the wife to tell the truth. This is borne out by the second part of the 
same clause, that is to say ‘‘if they believe in God and the Last Day.’’ It 
is therefore her responsibility to God which does not represent any par- 
ticular right of the husband. Her responsibility to tell the truth is unaf- 
fected whether the husband intends reconciliation (at the instance of 
revoking the falaq) or not. The husband’s right in revoking the falagq, 
which is the subject of clause three, is not mutually related to the wife’s 
obligation in respect of revealing the truth. Supposing that the wife 
reveals the truth, this would not necessarily create an obligation on the 
husband’s part to revoke the falag. Conversely, even if she conceals the 
truth, it will in no way affect the husband’s right to revocation. The only 
alternative that remains in order to discover the implication of the ‘‘right 
of the divorced wives’’ (/ahunna) in the verse is to say that this right is in- 
corporated in the second part of clause three. This would mean that the 
wives have a right over the husbands in that the latter should only revoke 
the talag when they genuinely intend a reconciliation. However, a look at 
the wording of the verse would indicate a further difficulty in adopting 
this approach. For, lahunna cannot be rightly said to be alluding to ‘‘zn 
aradu islaha’’ (if they intend reconciliation), since the latter is a condition 
of the statement immediately preceding it, that is the first part of clause 
three. The condition does not make any sense if separated from its 
predicate; hence it cannot establish any right by itself. This is in addition 
to the fact that intent is an abstract; the intention of one person cannot 
constitute the subject for the right of another. Nor, indeed, can it be said 
that /ahunna alludes to the whole of clause three. For the latter spells out 
the exclusive right of the husband in respect of revocation rather than any 
right for the wife. Consequently, the word ‘‘lahunna’’ does not refer to 
any right of the wives in the verse as a whole. In the absence of any right 
for the wife, neither the concept of similarity nor of mutuality of rights 
can find any place in the verse. And this cannot be said to represent the 
correct meaning of clause four, which clearly refers to similar rights of the 
spouses over each other. 

The use of the term ‘‘b2°-ma‘ruf’’ (in a just manner, or according to 
approved custom) at the end of clause four confirms the above analysis, 
that is to say that clause four is a general principle and not a mere 
reference to its preceding clauses. Clauses two and three, in fact, incor- 
porate subjects which are not amenable to the implications of custom or 
of just behaviour. If Tabari’s assumption is accepted that clause four 
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refers to the two preceding clauses, the phrase ‘‘677/-ma‘ruf’’ would have 
to be attributed to the two preceding clauses accordingly. This would 
mean that the wife must reveal the truth in accordance with the custom, 
or just behaviour; or that the husband has the right to revoke the faldg in 
accordance with the custom, or just behaviour. It is obvious that reveal- 
ing the truth need not be made subject to such conditions. Similarly, the 
requirements of custom do not necessarily relate to the husband’s right to 
revocation. 

If, on the other hand, it is admitted that clause four incorporates a 
general principle, the phrase ‘‘b:°l-ma‘Sruf’’? would have a positive mean- 
ing. Either or both of the two meanings of this phrase would give clause 
four the characteristics of a general principle. In other words, clause four 
lays down a norm whose details can be elaborated in the light of either 
approved custom or just behaviour, or both. 

The normative nature of clause four is further confirmed by clause five 
in the sense that the latter makes an exception to the norm: men have 
been given a rank above that of women as overseers and providers of 
maintenance. 

Divorce is an important area where inequality between the rights of the 
spouses characterises the established Shari‘a law. This imbalance can be 
rectified by means of a direct resort to the Qur’an and a reconstruction of 
its principles in the light of the Qur?’anic criterion of b1°l-ma‘ruf so as to 
satisfy the ideals of justice and the respected values of the community. 


CONCLUSION 


There is no attempt, in the Civil Law 1977 to introduce a complete 
equality between the spouses in divorce. On the contrary, this law leaves 
the husband’s right to unilateral divorce basically untouched. The wife’s 
position has only been enhanced up to a point: she is now entitled to 
challenge the husband’s abuse of his powers and seek judicial relief in in- 
Jurious circumstances. It is, however, obvious from the mediocre ap- 
proach adopted toward reform in this law, that the balance is still 
decidedly in favour of the husband. No steps have been taken in this law 
to grant compensation to the wife in the case of the husband’s abuse of his 
power of talag. Whereas law reform in some Middle Eastern countries 
has, in addition to enhancing the wife’s rights to judicial relief, also in- 
troduced judicial supervision to check the proper exercise of the 
husband’s right of falaq, the Afghan Civil Law has not taken any signifi- 
cant steps in this direction. 

This law totally ignores the problems which are encountered with 
regard to the registration of divorce, and evidence. The wife’s position of 
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suspense during protracted and often futile litigation has been totally 
overlooked. As pointed out earlier, unless further legislative measures are 
taken to make the documentation of witnesses an essential requirement of 
a valid divorce, the problems of proof in divorce litigation will remain 
unresolved. 

The Civil Law also fails to address the question of jurisdiction. The ex- 
isting arrangement concerning the registration of falaq khat at the Office 
for Registration of Documents (ORD) is entirely inadequate: important 
issues such as maintenance, and the custody of children (hadana) are not 
given adequate attention in the faladg khat. Whereas the ORD is author- 
ised to issue a falag khat, it has no powers to issue a maintenance order 
(nafaga khat), or rule upon the custody of children. Nor does it have any 
powers to attempt a reconciliation between the spouses, or to appoint ar- 
bitrators. 

Regarding reconciliation, it will be noted that the only instance where 
the Civil Law authorises an attempt at reconciliation is in relationship to 
the wife’s application for a divorce on the basis of injury (darar). There is 
no reason why reconciliation should not be attempted prior to the 
registration of any divorce where the spouses are deemed to be amenable 
to such an attempt. Since revocable divorce has been given preference 
over the immediate and final divorce in this law, reconciliation is legally 
possible at any stage before a revocable divorce becomes final. 

The question as to which cases qualify for reconciliation and where 
is it particularly warranted is essentially a matter to be decided upon by 
the judicial authority. I am, therefore, proposing that the registration of 
talag khat and divorce proceedings as a whole should be unified to be dealt 
with exclusively by a competent court with general powers to cover all 
matters relating to divorce. The claims of divorce have always been a 
matter which fell within the jurisdiction of the court; as is the case with 
judicial divorce under the Civil Law. An advisable course of action would 
be to transfer all talag khat proceedings to these courts. 

Furthermore, the content of the falag khat should be revised so as to 
allow for the various types of divorce which are available under the law, 
and adequate consideration should be given to the issues of maintenance 
both for the wife and children, and to the custody of the latter. Separate 
forms of talag khat should be drawn up for the main types of divorce. This 
will hopefully inform the public of the choice which is legally available. 

Having said this, it would also be desirable to reduce the level of legal 
formalism in matters which concern the family. An interesting develop- 
ment took place in Afghanistan during the early 1970s when the Ministry 
of Justice introduced an experimental scheme on the introduction of local 
reconciliation councils, so-called jirga-e sulh. Eight councils were set up in 
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the various localities of the province of Kabul in 1974. These were 
authorised to deal with minor civil, property and family disputes; they 
were organised under the supervision of the local primary courts; and 
their main function was to settle disputes through the agreement of the 
parties. This scheme would undoubtedly flourish among the tribesmen 
who are known for their skills in the settlement of disputes through con- 
sultation. It was a desirable development which unfortunately never got 
off the ground and was heard of no more owing to major political crises 
which Afghanistan has experienced over the subsequent years. The jzrga 
tradition is basically a process of bargaining through consultation and 
agreement in which the tribesmen are usually well experienced. The 
presence of this tradition and a set of well-known customary rules 
enhances the possibilities of obtaining negotiated settlements in local 
disputes including family matters. The jirga-e sulh (lit. peace council) 
could be revived and some of the beneficial aspects of the tribal jirga 
should be integrated into its working procedures. The new jirga-e sulh 
should, however, emphasise democratic representation if it is to attract 
participation by the local people. One of the shortcomings of the previous 
peace council was precisely the fact that its members were selected by the 
judge of the local primary court, a flaw which would have eventually rob- 
bed it of its effectiveness. The peace council should be an elected body, 
which may, in the interest of coordination with the local government, in- 
clude a representative of the latter among its members. However the 
local government must not be allowed to dominate the organisation and 
methods on which the council is to operate. For the tribesmen are usually 
reluctant to cooperate with the government especially in matters which 
fall within their traditional domain. 

And finally greater female participation must be encouraged in all 
proceedings concerning family disputes and divorce. To facilitate this, it 
is proposed that all authorities, be it a court or a local council, which ad- 
judicate in family disputes should include women among their members. 
Women judges have already been appointed in Kabul and other urban 
centres and I believe that even in rural areas the people could be persuad- 
ed by the logic of having a woman judge in family disputes. It is even 
traditionally more accepted for women to communicate with another 
woman. Women are customarily not encouraged to attend public offices. 
A deliberate effort should, therefore, be made to improve the present 
situation as it is often due to the absence of the claimant or because of the 
wishes of her guardian/relative being predominant over her own that a 
woman fails to pursue her rights effectively in the courts. Any legislation 
and court regulation that concerns women should emphasise attendance 
in person and eliminate, as far as possible, women’s representation 
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through agents, guardians and proxies. It would also be desirable that the 
proposed peace council takes an active part in encouraging women’s per- 
sonal participation in matters that concern them. The initial contact is 
often of crucial significance; to facilitate this, the female member of the 
proposed council should be specifically assigned this role. Indeed, this 
aspect of the activity of the peace council should be articulated in its 
working regulations with a view to encouraging joint effort between the 
council and the local government. Future legislation must also encourage 
the development of a more open attitude in the courts and public offices 
not only in terms of generalities, but through specific measures. It would, 
for example, seem advisable that the government appoint a commission 
to look into the difficulties that confront women in their efforts to obtain 
justice, and make recommendations for new legislation to remedy some 
of the problems in this area and seek ways whereby the present situation 
could be improved. 


Kamali - 978-90-04-49290-5 
Downloaded from Brill.com 10/12/2024 11:32:01AM 
via Wikimedia 


Kamali - 978-90-04-49290-5 
Downloaded frorn Brill.com 10/12/2024 11:32:01AM 
via Wikimedia 


PART THREE 
THE JUDICIARY 


Kamali - 978-90-04-49290-5 
Downloaded from Brill.com 10/12/2024 11:32:01AM 
via Wikimedia 


Kamali - 978-90-04-49290-5 
Downloaded frorn Brill.com 10/12/2024 11:32:01AM 
via Wikimedia 


INTRODUCTORY 


There have been two major attempts at modernising the judiciary in 
Afghanistan during the present century. The first took place during the 
Nizamnama period in the 1920s, and the second under the 1964 Con- 
stitution, which may be called the Qanun period. The Nizamnama 
reforms, introduced during the reign of king Amanullah, were partly in- 
spired by the Turkish Tanzimat reforms of the late nineteenth century 
and were similar to them in some respects. Amanullah had established 
contact with the Turkish leader, Kemal Ataturk, and he employed 
Turkish advisors who played a major role in the formulation of the 
Nizamnama legislation. 

After a turbulent period in its history when Afghanistan was recover- 
ing from British domination, a distinct need for self-expression and the 
establishment of a new identity was felt. Amanullah’s modernisation ef- 
forts were a manifestation of this desire. The British stay in Afghanistan, 
although never stabilised, had exposed the Afghan rulers to foreign opi- 
nion and a direct contact with Western culture. The ideals of modernisa- 
tion that Afghanistan aspired to in this period were thus primarily of a 
Western origin. Whereas in the Indian subcontinent, the British 
themselves implemented Western legal doctrines and institutions, in 
Afghanistan continuous warfare never afforded the British the opportuni- 
ty to partake in reconstruction and development. After regaining its in- 
dependence from the British in what is known as the third Anglo-Afghan 
war in 1919, Amanullah was the first Afghan ruler who launched an am- 
bitious modernisation programme and wished to prove that Afghanistan 
could achieve modernisation and select from Western culture those 
aspects which appealed most to the Afghans— without the aid of a 
Western power. Amanullah, the hero of the war of independence, was 
conscious of the fact that Afghanistan was the first Muslim nation in Asia 
to regain independence from the British, and even wished to play a 
leading role in encouraging other Muslim nations to cast off the yoke of 
foreign domination. 

Amanullah, who is known as a radical reformer, attempted to in- 
troduce a wide range of rather hastily worked-out reforms in a short 
period of time. The main features of these reforms were formulated in the 
Constitution of 1923 and were elaborated under a number of other 
Nizamnamas. This Constitution played a leading role in directing the 
course of judicial modernisation during the 1920s, but also during the 
subsequent decades as it remained a powerful source of modernist in- 
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fluence in Afghanistan. The Afghan judiciary had remained the mainstay 
of religion and was dominated by the ulema and conservative mullahs 
who resisted the introduction of almost any change to the classical Shari‘a 
and its system of justice. 

Ghulam Mohammad Ghubar, a participant observer, has given a 
positive assessment of the reformist activities in this period. Ghubar 
noted that the 1923 Constitution, in its clauses on civil rights (Arts. 8-20) 
emphasised the equality of the individual before the law regardless of 
race, religion and language. For a better organisation of the state affairs, 
a number of Nizamnamas were passed by the Government. Some of 
these, such as the Nizamnama of Basic Organizations and_ the 
Nizamnama of Penal Affairs were more extensive and had a significant 
effect in consolidating the criminal law and the organisation of the courts. 
The most important feature of the new reforms was their attempt to 
eliminate the various forms of discriminations in Afghanistan. As a result 
of these reforms, the religious rituals of the Shi‘is were practiced with 
greater freedom in their own mosques. The Hazara slaves (the legacy of 
Amir ‘Abdur Rahman’s period) were freed; over seven hundred slaves 
and concubines were set free from the households of their masters in 
Kabul alone. The Provincial Councils of Qandahar, Ghazni and 
Jalalabad, and the Education Academy of Kabul all made a provision to 
include one elected Hindu in their membership. The old restrictions 
which obligated the Hindus to wear yellow turbans in public places, and 
their outstanding jzzya tax were abolished by Amanullah’s ordinance of 
May 1920. Hindu children were admitted to civil and military schools 
and to the army. Among the discriminations abolished were tribal sub- 
sidies and privileges hitherto enjoyed by the religious leaders. Similarly, 
owing to restrictions that the new reforms imposed on the powers of the 
gadis, the religious leaders became generally hostile to government 
reform programmes (Ghubar, p. 794). Compared to the Nizamnama 
reforms, the judicial modernisation of the 1960s was more realistic, less 
radical, and altogether more systematic. Whereas the Nizamnama 
legislation and the changes it introduced covered areas which had 
historically been the most tradition-bound (e.g child marriage, 
polygamy, and female education), reforms during the Qanin period 
were concerned with subjects which, however significant, were less con- 
tentious and more amenable to legal innovation. An illustration of this is 
the Marriage Law 1971 which was totally silent on polygamy and did not 
attempt to reform the classical Shari‘a law of divorce. 

The two experiments in modernisation were, however, both unrealistic 
in different ways. Whereas the Nizamndma reforms were too ambitious 
and failed to take into consideration the realities of the Afghan society at 
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the time, the Qantin reforms of the 1960s were almost the opposite as 
they failed to respond to the current of opinion and an identifiable need 
for legal change. Amanullah’s successors in 1930 condemned him for 
radicalism and hasty reform, the charge which president Daoud brought 
against the monarchy, which he toppled as a result of a military coup in 
1973, was precisely the reverse: In his first speech on July 17, Daoud told 
the Afghan people of his main reason for the coup as being the failure of 
democracy and progress. Both of these experiments were short-lived and 
largely abortive. The Nizamnama reforms culminated in a popular 
uprising which forced Amanullah to abdicate in 1929 and this in turn led 
to the abolition of the Nizamnama legislation as a whole. Once again, the 
1964 Constitution was abrogated by President Daoud who brought 
Afghanistan’s experiment in democracy to a premature end. 

In discussing judicial modernisation in Afghanistan, it will be noted 
that the resistance shown by the forces of conservatism to modern reform 
is not only against measures which clearly interfered with Islam and its 
legal doctrines, but frequently to very mild and innocuous changes 
which, at a close look, would seem agreeable to the laws and institutions 
of Islam. It could, therefore, be argued that traditionalist resistance to 
modernism is often politically motivated. In many instances where the 
religious leaders had the opportunity to voice their criticism to govern- 
ment modernisation efforts, they usually focused on a particular aspect of 
modernisation. After having made a specific demand, however, the 
religious leaders often proceeded to use it as a springboard leading to a 
wider protest. It should, therefore, be borne in mind that religious op- 
position is not always an accurate criterion by which to measure whether 
a particular reform is secularist/radical or moderate and acceptable. Ex- 
amples to illustrate this power struggle between the government and the 
religious establishment will be seen in the debate of the Loya Jirga of 
1924, The hostile attitude which the religious leaders adopted toward 
government initiatives in legal reform extended to almost every aspect of 
the government modernisation programme in the 1920s and reached 
such explosive proportions that ultimately destroyed the government. 

It is not accidental that the 1960s experiment in legal reform was less 
ambitious than the Nizamnama legislation over four decades previously. 
Indeed the failure of the Nizamnama reforms which culminated in the 
dramatic downfall of Amanullah has strongly influenced the scope and 
content of law reform in the 1960s. The fear, real or imaginary of provok- 
ing a similar reaction among the religious and tribal conservatives 
thwarted the reformist zeal of the Afghan leaders for decades to come. 


The main objectives of reform in both periods under discussion were 
pete. wlea ae althaiuieh thare ware differences in detail. In both in- 
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stances, the government sought to modernise the judiciary by reducing 
the influence of the religious leaders therein, and by either reforming or 
replacing the Shari‘a law with statutory enactments. These aims were 
pursued in both instances through the diversification of the sources of 
recruitment to judicial posts. To facilitate this, statutory legislation in the 
vernacular language was used as a means whereby legal expertise was no 
longer dependent on the knowledge of Arabic which was essential for ac- 
cess to the Shari‘a juristice manuals. 

It is somewhat ironical that both the Nizamnama and the Qantn 
periods lasted for about nine years and in neither case was the impact of 
the changes which were introduced fully realised. Neither the 
Nizamnama reforms nor the judicial reforms in the Qanun period were 
implemented in an integrated fashion. In both instances only some 
aspects of the reforms were put into effect. However, the more far- 
reaching objectives of these reforms could only be achieved over a longer 
period of time, by means of new legislation and guidelines in various 
fields. The Constitution of 1964 attempted to create a legal system in 
which the Shari‘a law was to be retained and implemented in conjunction 
with the state laws. This juxtaposition of the old and the new gave rise to 
new problems which required persistent enquiry and research if workable 
and imaginative solutions were to be found. 

The statutory legislation introduced in both these periods could be 
divided into two types, namely those which were Shari‘a-oriented, and 
those which were extra-Shari‘a in content. During both periods, in areas 
such as personal status, civil litigation, property and contract, statutory 
legislation was Shari‘a-oriented, whereas legislation in other fields such 
as taxation, commerce and administration was dominantly extra-Shari‘a 
in content. A clear division between these two categories is neither feasi- 
ble nor intended here. Indeed in most of these areas the Shari‘a texts and 
statutory law operated side by side and guided judicial practice both in 
the Shari‘a courts and administrative courts. In the field of criminal law, 
on the other hand, statutory legislation was more Shari‘a-oriented in the 
Nizamnama period than was the case in the 1960s. 

The introduction of administrative courts alongside the Shari‘a courts 
was another method whereby the influence of the religious leaders in the 
judiciary has been reduced over the years. Administrative courts were, of 
course, not designed to serve this purpose alone. It was, nevertheless, an 
outcome of the establishment of administrative courts that the judiciary 
was no longer to be a preserve of the religious leaders and scholars. The 
introduction of administrative jurisdictions such as the civil servants’ 
tribunals, and commercial courts also led to a reduction in the all- 


ambranine tuntedistinna af tha Gharia raurte and a trancfar af their 
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powers to the new tribunals. Administrative courts were established, on a 
regular basis, under the Nizamnama legislation, which were then retain- 
ed and expanded over the subsequent decades. 

An early beginning in the training of administrative and judicial 
personnel was made with the establishment of the Dar al-hukkam (school 
of administrators) in Kabul in the 1920s. It was, however, too small and 
its training programme too brief to respond to the ambitious reforms 
which Amanullah had launched. Indeed, reform efforts in this period suf- 
fered seriously from a lack of trained personnel. The legal expertise of 
Afghanistan at that time was entirely Shari‘a-oriented and lacked a base 
upon which modern law reform could prosper. Until the early 1940s 
Shari‘a studies alone served as educational credentials for entry into the 
bureaucracy. Since then Kabul University’s law faculties have provided 
a major source for the recruitment of personnel for the judiciary. By the 
late 1960s a legal community of upwards 1200 persons had emerged 
which included 715 government appointed judges, 170 prosecutors, and 
100 lawyers who were either graduates of Kabul University or of the 
religious high schools (madrasas) (Weinbaum, 1980, p. 39). In the 1960s 
the judiciary pursued two objectives in its employment policies: to diver- 
sify the sources of recruitment, and to attract to the courts people who 
had undergone a higher education. Both the Constitution of 1964 and the 
Law of Judicial Authority and Organization 1967 (LJAO) encouraged 
the recruitment of university graduates and candidates with a balanced 
knowledge of both the Shari‘a and modern laws. One of the major defi- 
ciencies of the legal education at Kabul University was, however, 
precisely the lack of balance in the study of the Shari‘a and modern laws: 
whereas graduates from the Faculty of Shari‘a Studies had an adequate 
knowledge of the Shari‘a, their knowledge of modern laws was con- 
siderably weaker. The graduates of the Faculty of Law and Political 
Science had, on the other hand, a better grounding in modern laws, but 
their knowledge of the Shari‘a was inadequate. This deficiency and im- 
balance in the legal education prompted the Afghan authorities to in- 
stitute a judicial training programme in 1968. A main objective of this 
programme was to strengthen the knowledge of the recent graduates of 
the law faculties in both the Shari‘a and modern laws (ibid, p. 44). The 
implementation of these policies marked the beginning of a process 
whereby the older judges were to be gradually replaced, hence a depar- 
ture from a mullah-dominated judiciary in favour of the university 
graduates. Among the eight judges of the Supreme Court in the late 
1960s, for example, only two were maulawis of long-standing judicial ex- 
perience; the remainder, including the Chief Justice, Abdul Hakim 
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Zia?i, were graduates of Kabul University with postgraduate training in 
the West. 

The broad outline of the court organisation in Afghanistan has 
remained much the same as it was in the 1920s. During this period, the 
judiciary was developed from a two-tiered to a three-tiered court system. 
Before the Nizamnama period, a two-tiered structure of the Shari‘a 
courts, namely primary courts and appeal courts existed in the country, 
but no regular tribunal existed for a second review. Often the Amir or his 
vicegerent sat in durbar (king’s court) and adjudicated in important cases 
in the capacity of the highest judicial authority. It was, however, for the 
Amir to decide as to which cases to consider and adjudicate. There were, 
in other words, no clear criteria upon which a second review could be 
granted. At times, the durbar issued the first and final decision. A court of 
second appeal, namely the cassation court, was introduced under the 
Nizamnama of Basic Organizations 1923. 

The Nizamnama reforms differ from the Qanun reforms with regard 
to the status of the judiciary: the judiciary remained under direct ex- 
ecutive control in the Nizamnama period. Although the Constitution of 
1923 proclaimed that ‘‘in Afghanistan, all courts of justice are indepen- 
dent and immune from all forms of interference’’, it is not certain 
whether this proclamation led to a greater measure of freedom from ex- 
ecutive domination for the courts. There were basically two major 
sources of interference in judicial affairs. One was the executive 
branch of the government which has consistently impinged on the in- 
dependence of the courts in Afghanistan. Ministers, governors, and pro- 
vincial councils have exercised wide judicial powers, and the gadz’s office 
has always been subordinate to theirs. Tribalism and customary methods 
of settling disputes among tribesmen may also be considered as another 
source of interference in the affairs of the judiciary in Afghanistan. 

The Constitution of 1964 was the first and the most significant attempt 
at establishing an independent judiciary under the supervision of the 
Supreme Court. All judicial appointments, promotions, and disciplinary 
measures in the event of miscarriage of duty were to be exclusively dealt 
with by the Supreme Court. Elaborate procedures were laid down in the 
Constitution for the impeachment and removal from office of the justices 
of the Supreme Court. Similarly, significant measures were taken in this 
Constitution toward introducing a greater security and stability in the 
terms of employment to judicial posts. An explanation as to why the 
Afghan governments did not encourage the emergence of an independent 
judiciary at an early stage is most probably the overwhelming power and 
privilege which the religious establishment enjoyed in the past. The fact 
that the judiciary had remained under the domination of the religious 
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scholars was undoubtedly a major disincentive which prevented the crea- 
tion of an independent judiciary in the Nizamnama period. During this 
period, the religious leaders were too powerful in the judiciary even 
without the additional stimulus of their being granted an independent 
status. In addition, Amanullah’s relations with the religious leaders 
deteriorated increasingly as a result of such measures as the discontinua- 
tion of government allowances to the religious leaders and the introduc- 
tion of restriction on the employment of the mullahs in judicial posts. 

Another explanation, and a more significant one, for the long-standing 
executive domination of the judiciary in Afghanistan is due to the nature 
of judicial authority in the constitutional organisation of Islam. The im- 
am or the temporal head of the Islamic state has the fundamental duty to 
administer the Shari‘a. In his capacity as the highest judicial authority, 
the head of state is vested with all powers necessary to enfoce the Shari‘a 
and administer justice among his subjects. All officials of the state, 
regardless of the nature of their offices act by virtue of of a delegation of 
jurisdiction (w7laya) conferred upon them by the ruler. The nature and 
scope of this delegation of power can vary according to to the wishes of 
the ruler. He may extend or restrict these powers on the basis of 
geographical division, the nature of litigation or such other criteria as he 
may deem appropriate. The ruler is also at liberty to terminate the ap- 
pointment/delegation whenever he chooses. The gad: thus merely ad- 
ministers delegated judicial functions and the ruler retains the right to ad- 
minister justice himself. The office of the gadi al quddat which was created 
in the second century A.H. does not represent a separate or independent 
authority. The holder of this office is merely the highest judicial officer 
with important administrative functions. Thus a consequence of the doc- 
trine of w7/aya in Islam is a total lack of separation between the judicial 
and executive powers. Furthermore, the gadi is not the sole judicial 
authority to adjudicate in all litigations. Criminal jurisdictions were exer- 
cised by such other officials as the governor (waltz), the shurta (police) and 
the hajib (chamberlain), although the governor usually delegated his 
other judicial functions to the gadi.! 

As pointed out in an earlier chapter, one of the main functions of the 
tribal Jirga is the settlement of disputes among the tribesmen in ac- 
cordance with customary rules, and by means of consultation and agree- 
ment in the absence of such rules. The institution of badal (blood revenge) 
for example entitled the tribesmen to take the law into their own hands. 
Similarly, nang-o namus (defence of honour) among the Pashtuns of 


' For details see Emile Tyan, ‘‘Judicial Organization’’, in eds. M. Khadduri & H. 
liebesney, Law in the Middle East, Washington, 1955. 
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Afghanistan required all adulterers to be punished by death. Nanawati 
(right of asylum) was another institution of the Pashtun tribal code of 
conduct, known as Pashtunwali, which entitled the offender to safe con- 
duct when he sought refuge with a fellow tribesman. Baramta (seizure) en- 
titled a creditor to seize and withhold the person or property of his debtor 
in order to retrieve his loan. Tribal loyalty and cohesion required the 
tribesmen to resort to the tribal methods of adjudication in preference to 
government institutions. The tribesmen also found it physically conve- 
nient and inexpensive to seek tribal justice. Poor means of transport and 
communication have always obstructed the extension of the central 
government in remote tribal areas. This, of course, meant that the 
tribesmen found travelling to government offices difficult, and financing 
protracted litigation beyond their means. Tribalism and the availability 
of an alternative method of adjudication has thus interfered with and 
often obstructed the functioning of the regular courts in Afghanistan. 

With reference to the foregoing and other sources of interference in 
judicial affairs, the Constitution of 1923 provided that ‘‘no special court 
to hear or adjudicate a special case may be established outside the regular 
judiciary.’’ (Art. 55) This provision, in effect, denied recognition to the 
tribal methods of adjudication. Indeed, neither this constitution nor any 
other statutory enactment in Afghanistan has encouraged the tribal 
methods to offer an alternative to the work of the institutionalised 
judiciary. 

The constitutional ruling which banned the setting-up of special 
tribunals outside the judiciary equally implied that the executive 
authorities were no longer authorised to set-up committees and boards 
under various names, which were essentially exercising judicial powers. 
However, the government ministries and provincial governors continued 
their traditional practices which amounted to interference in judicial af- 
fairs. Prior to the promulgation of the Constitution of 1964, for example, 
each ministry comprised a body by the name of majlis-e wizarat (Ministry 
council) which exercised wide judicial powers especially concerning the 
disciplinary issues of their respective employees and often acted as 
judicial tribunals. These ministries each had their own prosecutors 
(muda% al-Somum) whose main duty was to prosecute the accused officials 
and lay charges against them either at the Ministry council or the civil 
servants’ court. The provincial consultative council (majlis-e mashwara-e 
wildyat) was yet another administrative body which exercised extensive 
Judicial powers both as a civil servants’ tribunal at the provincial level, 
and as a residual jurisdiction for a range of other violations which had not 
been specified under the statutes and did not fall under the jurisdiction of 
the existing courts. The regular judiciary remained under the supervision 
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of the Minister of Justice whose responsibilities were primarily of an ex- 
ecutive nature and did not combine the status of a leading judicial officer. 
This, however, did not deter the Minister of Justice from intervening in 
court affairs and issuing executive orders affecting the progress of judicial 
proceedings. Superiors in the government hierarchy were rarely reticent 
about intervening in cases under adjudication. Judges were normally 
obliged to cooperate closely with the officials of the Ministry of Justice 
and the police. It was not uncommon for the Minister, Prime Minister, 
or the royal court to take a direct and decisive interest in a case or a per- 
sonnel decision, and were frequently able to arrange transfers. Ar- 
bitrariness, incompetence and personal corruption were commonplace in 
the judiciary both in the bureaucracy and among the judges themselves 
(Weinbaum, 1980, p. 42). 

While debating the draft constitution, a number of deputies of the 1964 
Loya Jirga expressed dissatisfaction with the old system of justice and the 
corruption in the judiciary. As one observer commented, on no other 
issue discussed at this Loya Jirga was there such a spontaneous outpour- 
ing of emotion among the delegates as on the Judiciary. The Loya Jirga 
began Article 97 (the first Article on the judiciary) on September 15, and 
forty six people arose to cite personally experienced injustices. The next 
day as Article 98 was read, twenty four delegates expressed their denun- 
ciation of the local gadis and muftis and one advanced on the Minister of 
Justice, and taking him by the collar, urged him that something must be 
done about the gad courts.” 


2? T.S. Gouchenour, ‘‘A New Try for Afghanistan’’, the Middle East Journal, 1965, p. 
11. 
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COURT ORGANISATION 1920—1964 


SHari‘a Courts 


The Constitution of 1923 (Art. 50-57) and the Nizamnama of Basic 
Organizations 1923 (Art. 213-226) provided for a three-tiered system of 
Shari‘a courts. A primary court (mahkama-e ibtida1ya) was to exist in each 
administrative district (hokumat-e mahali) consisting of a gadi, two muftis 
and a clerk. The primary court was competent to adjudicate in all or- 
dinary civil and criminal disputes outside the areas which fell within the 
jurisdiction of the administrative courts. Civil disputes at the preliminary 
stage were to be taken to the courts of reconciliation (mahkama-e islahiya) 
whose duty it was to attempt to reconcile the parties. Only when this 
court failed to effect reconciliation could the case be referred for adjuca- 
tion to the primary court. The latter was competent to issue a final deci- 
sion in disputes of pecuniary value of up to 200 rupees (300 for primary 
courts in provincial capitals). In criminal cases, as a general rule, the 
decisions of the primary court were enforceable immediately except in 
death sentences and sentences which imposed corporal punishment or 
which affected the reputation of the convict. Death sentences were to be 
automatically referred to all the three courts and approved by the 
monarch before they could be enforced. The defendant could appeal 
against penal sentences involving corporal punishment or sentences 
which damaged his reputation within fifteen days from the date the 
sentence was communicated to him. As a rule, sentences of the primary 
court in felonies (jinayat) were regularly referred for a review to the higher 
courts (Zia?i, 1967, p. 15). As pointed out above, notwithstanding a con- 
stitutional injunction which forbade interference in judicial affairs, 
substantial judicial powers were exercised by the minister of security 
(wazir-e amntya) and the provincial governors who had powers of deten- 
tion for up to one month, and could impose fines up to 200 rupees. Heads 
of smaller administrative units too had powers of detention and fines 
without any reference to the courts which operated in their localities 
(ibid, p. 15). 

A court of appeal (mahkama-e morafi‘a) existed in each provincial capital 
composed of a gadi, four muftis and two clerks. Provincial administration 
was organised at three levels, namely wildyat, which was the largest ad- 
ministrative unit, hokumat-e a‘la (high governorate), and hokumat-e kalan 
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(major district) and a court of appeal was to exist in each. These courts, 
like the primary courts, were courts of general jurisdictions and were 
competent to adjudicate in all matters which fell within the jurisdiction of 
the primary courts. Proceedings at these courts were generally governed 
by the Shari‘a and the Nizamnamas. In criminal cases, the Shari‘a court 
decisions could be taken on appeal, either by the defendant or by the local 
governor or both, to a higher court for review within the prescribed time 
limit. Both the primary and appeal courts consisted of different chambers 
for civil, criminal, and commercial disputes. The Nizimnama of Basic 
Organizations 1923 (NBO) enacted that ‘‘in criminal affairs, the Shari‘a 
courts are to order penalties in accordance with the provisions of the 
General Penal Code (Nizamnama-e ‘omumi jaza), and in civil and commer- 
cial claims their decisions shall be in accordance with the provisions of the 
Guide for Judges (Tamassok al-quddat).’’ (Art. 226). 

The NBO provided for a Cassation Board (hay’at-e ‘ali-e tamiz) to be 
established in the capital as the court of final appeal for the whole of 
Afghanistan. The Cassation Board sat in a combined session with the 
Kabul court of appeal. In the event, however, when the latter had itself 
participated in a decision, the judge who had issued the decision could 
not take part in its final review. The Cassation Board consisted of a presi- 
dent and four members. The Minister of Justice was in the meantime the 
president of the Cassation Board. From the viewpoint of procedure, 
broadly speaking, both the primary and appeal courts were trial courts 
whereas the Cassation Board was a review tribunal whose powers were 
confined to a scrutiny of the lower courts’ decisions with the basic aim of 
ascertaining that these decisions were in consonance with the Shari‘a law 
and the Nizamnamas. The Cassation Board could either confirm or 
reverse the lower court decisions but could not itself act as a trial court. 
All decision of the Cassation Board were final except death sentences 
which were subject to the approval of the monarch. 

Under the Nizamnama provisions, all the judges of the Cassation 
Board, appeal court judges, and the gadis of primary courts were to be 
appointed by the monarch, whereas assistant judges (mu/tis) of the appeal 
courts and primary courts were appointed by the Minister of Justice on 
the recommendation of the Appointments Committee (komiston-e ta‘indat). 
Provincial governors had powers to appoint the primary court muftis, and 
clerical staff in both the primary and provincial courts of appeal. 

A particularly interesting feature of the Constitution of 1923 was the 
adoption of the principle of legality in criminal law by enacting that ‘‘no 
punishment may be imposed upon any person except as provided in the 
General Penal Code, and the Military Penal Code (Nizamnama-e jaza-e 
‘askart).’’ (Art. 24). These Nizamnamas and the Guide for Judges on the 
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whole went a long way toward the consolidation of the substantive 
Hanafi figh in the form of legal codes which were modelled on the Ot- 
toman Muyjallah. The Guide for Judges was compiled by a group of 
leading ulema under the chairmanship of Maulawi Abdul Wasi‘ Qan- 
dahari, the then president of the State Council. It begins with a pream- 
ble, signed by Amanullah, which reads as follows: 
It is for the ruler to specify the Shari‘a penalties of éa‘zir which are flexible 
and have remained undefined. The figh manuals are, moreover, mainly 
available in Arabic which makes ascertaining the authoritative rules ap- 
plicable to particular cases a difficult task, not only for government officials 
in general, but also for the gadis and muftis. I, therefore, ordered the ulema 
to collect and compile the authoritative opinions of the Hanafi school in Far- 
si, which is the spoken language of Afghanistan. 


It thus appears that the Nizimnama legislation was primarily aimed at 
consolidating the substantive Shari‘a law in the vernacular thereby 
facilitating the enforcement of the Shari‘a, albeit in a codified form. This 
is implied in the Constitution of 1923 which enacted that ‘‘in the courts of 
Justice, all disputes and cases will be decided in accordance with the prin- 
ciples of the Shari‘a and of general civil and criminal laws.’’ (Art. 21) 
The Constitution thus proclaimed the Shari‘a and the Nizamnamas to be 
complementary to each other. These were significant juristic 
developments at a time when a powerful religious establishment was 
dominating the judiciary in Afghanistan. The ulema, however, did not 
welcome the Nizamnama reforms partly because of the restrictions which 
were imposed thereby on the traditional powers of the gadis. Under the 
Shari‘a law doctrine of ta‘zzr, for example, they had wide-ranging discre- 
tionary powers to order penalties for offences as they deemed fit. Ta‘zir 
powers extended to virtually all crimes outside the prescribed hadd 
penalties for the principal offences in Shari‘a law, which are no more 
than five. The new restrictions were justified, as one observer noted that 
‘“‘the judiciary had vast powers and a kind of personally-oriented in- 
dependence it had inherited from the past... The gadis considered them- 
selves all-powerful, for penalties were not specified prior to the perpetra- 
tion of the offence and were left to the discretion of the gadi.’’ (Ghubar, 
1967, p. 794) 


ADMINISTRATIVE Courts: 1920-1964 


The following administrative jurisdictions will be discussed: 
1. Reconciliation Courts; 
2. Civil Servants’ Courts: 
3. High Court for the Trial of Ministers; 
4. Military Courts; 
5. Commercial Courts. 
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1. Reconciliation Courts (mahakim-e islahtya) 


Reconciliation Courts were established, for the first time under the 
Nizamnama legislation. The Nizamnama of Basic Organisations 1923 
provided for the establishment of these courts in all provinces. The Kabul 
Reconciliation Court was composed of a president and four judges, 
whereas Reconciliation Courts in other provincial centres had a president 
and two judges. Reconciliation Courts were basically courts of summary 
jurisdiction whose main function was to attempt reconciliation between 
the parties in civil disputes. The decisions of these courts were to be based 
entirely on the agreement of the parties. These courts were competent to 
adjudicate in civil and commercial disputes only; criminal cases fell 
within the exclusive jurisdiction of the Shari‘a courts. Under the 
Nizamnama provisions, civil and commercial claims were, in the first 
place, to be referred to Reconciliation Courts. Since Reconciliation 
Courts could only issue a decision on the basis of the agreement of the 
parties, their decisions were final and not subject to appeal. All the judges 
in these courts were appointed by the monarch on the proposal of the pro- 
vincial governors and recommendation of the Minister of Justice. In 
making their proposals, the governors were to select the candidates for 
the presidency and membership of Reconciliation Courts ‘‘from among 
respectable persons known for their trustworthiness.’’> Thus the 
knowledge of Shari‘a law was not a prerequisite of judicial appointments 
at these courts. 

The fact that the Reconciliation Court decisions were not subject to 
review by the Shart‘a Courts indicated the independent status of the 
former vis-a-vis the latter. Prior to the introduction of Reconciliation 
Courts under the Nizamnamas, adjudication in civil disputes fell within 
the exclusive jurisdiction of the Shari‘a Courts. With the establishment of 
Reconciliation Courts, a considerable part of the Shari‘a Court jurisdic- 
tion was thus transferred to these new courts. This and the Nizamnama 
provisions, which rendered the agreement of the parties rather than the 
strict application of the Shari‘a law as a basic feature of adjudication by 
Reconcilation Courts were not well-received by the religious establish- 
ment. 

Reconciliation Courts continued until the mid-1930s. However, with 
the establishment of separate commercial courts, the Reconciliation 
Court jurisdiction relating to commercial disputes was transferred to the 
commercial courts, and their jurisdiction relating to civil disputes was 
transferred back to Shari‘a Courts. 


3 Art. 211, Nizamnama of Basic Organizations, 1923. 
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It will be noted that in view of the relatively high level of formality 
observed in the Shari‘a Court proceedings, especially in the area of 
evidence and the presentation of claims, the establishment of Reconcilia- 
tion Courts could only be considered a desirable development. Probably 
the most significant feature of the role these courts played was that they 
offered an alternative method of adjudication which was comparatively 
flexible and efficient in terms of time and cost both for the parties and the 
Judicial machinery. 


2. Croil Servants’ Courts 


Under the Nizamnama legislation, the State Council and the Provin- 
cial Consultative Council embodied a three-tiered court structure for the 
trial of offences commited by government employees during the execu- 
tion of duty. Both of these organisations were primarily advisory bodies 
whose specific duties were spelled out in the 1923 Constitution and the 
Nizamnama of Basic Organisations. To advise the Government in 
legislative matters, and to prepare draft legislation constituted the main 
duty of the State Council. The Provincial Consultative Council (PCC) 
was also an advisory body whose main function was to consider provin- 
cial administrative affairs under the supervision of the provincial gover- 
nors. Both the State Council and the PCC were partly elected and partly 
appointed. The State Council was composed of 25 elected and 25 ap- 
pointed members. The former were elected by the people in all the pro- 
vinces whereas the latter were appointed by the King, both for a period of 
three years. The 1923 Constitution provided that the King ‘‘could 
select’? the appointed members of the State Council ‘‘from among high- 
ranking civil servants and military officers above the rank of Brigadier 
General (lewa meshr) provided that they were not sentenced by the 
courts or awaiting a criminal trial.’’ (Art. 47) 

The State Council was composed of three Divisions, namely Admins- 
trative, Reforms, and Judicial. The Judicial Division consisted of a 
Primary Court of Civil Servants for the capital, and two appellate 
tribunals for the whole of Afghanistan. The President of the State Coun- 
cil who was simultaneously the President of the Cassation Court for Civil 
Servants, and his three Deputies were elected by the entire membership 
of the State Council and approved by the monarch. Civil Servants’ 
Courts were organised within the framework of the State Council in the 
following manner: 

a) Two members of the State Council, under the chairmanship of the 
Third Deputy President constituted the Primary Court of Civil Servants. 
This court had powers to adjudicate all criminal charges brought against 
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Government employees and public security offences (forgery of 
banknotes, smuggling etc.) at the primary stage. The trial of all Govern- 
ment officials in the capital fell within the exclusive jurisdiction of this 
court. 
b) Four members of the State Council, under the chairmanship of its Sec- 
ond Deputy President, constituted the Appeal Court for Civil Servants. 
Appeals against the sentences of the Primary Courts for Civil Servants, 
both in the capital and the provinces (the PCC in this case), fell within 
the jurisdiction of this court. 
c) Five members, the First Deputy President, and the President of the 
State Council constituted the Cassation Court for Civil Servants. 
Members who were represented at the Cassation Court could not 
simultaneously be members of the lower courts. Under the Nizamnama 
legislation, the PCCs were entrusted, in addition to their advisory duties, 
to adjudicate all criminal charges brought against Government officials 
in their respective provinces in the capacity of Primary Courts for Civil 
Servants. As pointed out above, the PCC was composed of elected and 
appointed members. The former were elected by the taxpayer in each 
province from among ‘‘respectable and upright persons in the centre of 
each province and provincial districts, or from among the tribal leaders 
who pay Government taxes.’’* Persons so elected took their seats on the 
PCC, under the chairmanship of the provincial governors, for a period of 
three years. In addition, the elected group were to select one person from 
among them to be a member of the State Council in the capital. Appeals 
against the judicial decisions of the PCC were considered by the Appeal 
Court, and in turn, by the Cassation Court for Civil Servants in Kabul. 
The PCC, as a rule, adopted its judicial decisions on the basis of the 
majority vote. The provincial gadi, as the representative of the Ministry 
of Justice, had only one vote. And finally, the Civil Servants’ Courts, the 
PCC, and the appellate jurisdictions in Kabul were equally empowered 
to adjudicate charges brought against judges and judicial employees in- 
cluding the gadis and muftis. 


3. High Court for the Trial of Ministers (diwan-e “alt) 


This was a special tribunal which was to be set up, under the provi- 
sions of the 1923 Constitution, on an ad hoc basis when the occasion re- 
quired. Sixteen members of the State Council were to be appointed by 
the monarch, six investigators and a panel of nine judges, who had the 
duty to investigate and adjudigate charges of misconduct brought against 
government Ministers. All decisions of this tribunal were to be final. 


+ Art. 114, Nizamnama of Basic Organizations, 1923. 
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Constitutional amendments which were introduced in 1924 entailed 
some changes in the organisation of the courts as will be presently 
discussed. 


The Loya Jirga of 1924 


A look at the debate of this Loya Jirga and speeches made by some of 
the religious leaders therein indicate a general dissatisfaction over the 
Nizamnama reforms on the part of the ulema. Referring to the State 
Council, a religious leader (Padshah Golijan) urged that ‘‘the 
Nizamnama measures on the composition of the State Council be 
amended to include the ulema so that adherence to Islamic principles 
could be ensured in government activities.’? To this suggestion, 
Amanullah who presided over the Loya Jirga responded that ‘‘it is fun- 
damentally incorrect to assume that members of the State Council or of 
the Cabinet are ignorant of Islamic priciples.’’ (Roydad, p. 165). 

Relating to the judicial powers of the PCC, the Loya Jirga adopted an 
amendment which somewhat paradoxically increased the PCC powers in 
sentencing. This amendment concerned the use of the discretionary 
power of ta‘zir under the Shari‘a criminal law. As already indicated, the 
ulema were opposed to the Nizamnamas which provided fixed penalties 
for specified offences. The ulema of the Loya Jirga asserted that stipula- 
tion of penalties prior to the perpetration of offences was repugnant to the 
Shari‘a doctrine of ta‘zi7; that with the exception of the principal crimes 
for which the Shari‘a itself provided fadd penalties, the application of 
ta‘zir penalties had been left to the discretion of the gadi; and that the lat- 
ter had powers, under éa‘zir, to sentence the offender according to his in- 
dividual circumstances. This was, as they asserted, the whole philosophy 
of ta‘Sziry in the Shart‘a. Amanullah argued in turn that fixed penalties 
facilitated predictability and, therefore, greater deterrence; and that wide 
discretionary powers opened the door to arbitrariness by the gadis. The 
debate finally led to the adoption of a compromise solution, which 
authorised the application of ta‘zir penalties in sentencing. However, 
these were not to be determined by the individual gad, but by the PCC. 
The PCC was thus given powers to issue ta‘zir sentences in all areas 
which previously fell within the exclusive powers of the gadis (Roydad, p. 
311). 

Since restoring the discretionary powers of ta‘zir had bearings on the 
principles of legality adopted elsewhere under Art. 24 of the Constitu- 
tion, it was felt necessary to amend this article too. The article in question 
required the Shari‘a Courts to base their decisions on the Nizamnamas. 
It was consequently amended by adding to it the following: ‘‘...except 


Kamali - 978-90-04-49290-5 
Downloaded from Brill.com 10/12/2024 11:32:01AM 
via Wikimedia 


COURT ORGANISATION 1920-1964 219 


those penalties which are in accordance with the Shari‘a and other laws 
that have been codified in agreement with the Shari‘a principles.’’ (see 
the first clause of this article at p. 37) 


Civil Servants’ Court After the 1931 constitution 


The 1931 Constitution introduced a bicameral parliament to replace 
the State Council. This development, in turn, effected the position of the 
civil servants’ courts. The latter had formed an integral part of the State 
Council up to that time. Following the abolition of the State Council, the 
civil servants’ courts came under the supervision of the government 
ministries. This was a decidedly retrograde step for the courts whose in- 
dependence was further undermined as they were yet again put under the 
supervision of the executive branch. The following re-organisation took 
place: The PCC continued to act as primary court for civil servants and 
were given greater judicial powers under the Consultative Councils Act 
1957. Under this law the PCC acquired wide discretionary powers to ad- 
judicate in areas such as public security offences, obscenity and im- 
morality, which were not regulated under the statutes. Similarly, certain 
types of sentences such as banishment (tab%d) fell within the exclusive 
jurisdiction of the PCC. 

Appeal jurisdiction for civil servants was entrusted to the Government 
Ministries. Each ministry had a consultative body called Majlis-e wizarat 
(Ministry council) which was vested with the powers of an appeal court 
for civil servants. Consequently, appeals against the PCC decisions were 
considered by the Ministry council in each of the ministries which 
employed the civil servant in question. As a result of this development, 
there came to exist as many appeal courts as the existing number of 
ministries. A separate court of final appeal, namely the cassation court 
for civil servants was established within the framework of the Prime 
Ministry, which adjudicated all appeals against the decisions of the 
Ministry councils. 

In this way, the notion of judicial independence lost all significance as 
the civil servants’ courts were subjected to direct executive rule, and 
acted as an integral part of the executive branch. 


4, Malttary courts 


Military courts were introduced under the Nizamnama of Basic 
Organisations 1923. Military officers, soldiers and the state police, accus- 
ed of offences during the execution of duty were to be tried in Military 
courts (diwan-e harb) which were organised under the supervision of the 
Ministry of War. The powers and procedures of these courts were 
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regulated under the Military Penal Law (Nizamnama-e jaza-e ‘askart) 
1923. All disputes between the servicemen and members of the public 
were to be adjudicated by the civilian courts. Similarly, all civil disputes 
between the servicemen themselves fell within the jurisdiction of the 
civilian courts. 


5. Commercial courts 


Non-Muslim religious communities especially Hindus and Jews have 
historically played an important role in the trade of Afghanistan as mer- 
chants, money-lenders and officers of the government treasury. This had 
created a demand for the establishment of commercial jurisdictions out- 
side the Shari‘a courts. Hence a board of commerce by the name of Pan- 
chat was set up in late 19th century in Kabul with powers to adjudicate 
commercial disputes. The president of this board (Panchat Bashi) who 
held an honorary post (not paid by the government) used to be elected by 
the Kabul merchants themselves, and often, Hindus were elected to this 
post. The Panchat adjudicated trade disputes on the basis of commercial 
customs, contracts and documentary evidence. 

The religious leaders were critical of the Panchat jurisdiction. The 
ulema of of the Loya Jirga of 1924 for example urged the Government to 
abolish Panchat and transfer its powers back to Shari‘a Courts. The 
ulema put forward a motion to the Loya Jirga which was subsequently 
passed into a resolution and which restored the Panchat jurisdiction to 
Shari‘a Courts.> Consequently, the Panchat was abolished. The 
Nizamnama legislation, in turn, created a separate chamber within the 
framework of Shari‘a courts for commercial disputes. A special 
Nizamnama was also enacted which regulated the proceedings of the 
commercial chamber at these courts.® In 1931, the Commercial Disputes’ 
Tribunal (faysala-e monazi“at-e tiydrati) was set up in Kabul, which was 
followed some years later by the establishment of similar tribunals in two 
other provinces (Qandahar, and Mazar-e Sharif). Appeals against the 
decisions of these tribunals were considered by the Chamber of Com- 
merce (otag-e tyarat) of Kabul, and appeals from the latter were con- 
sidered by the Commerce Ministry Council for a final review. This ar- 
rangement, however, proved unsatisfactory. The Chamber of Com- 
merce, and the Commerce Ministry Council were inadequately equipped 
with necessary judicial expertise. A shortcoming which was partly due to 
the lack of adequate legislation to regulate the proceedings of commercial 


> Roydad-e Loya Jirga, p. 309. 
® Nizamnama of Commercial Cases in Shari‘a Courts (Nizamnama-e mahakim-e Sharia 
dar bab-e mo°amelat-e tijarati 1901 A.H.) 
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tribunals. With the enactment of the Act of Bankruptcy (Usulndma-e tflas 
wa warshekast-e mo°amelat-e tiarati), The Brokerage Act (Usulnama-e dalal), 
and the Act of Commercial Register (Usulnama-e dafater-e tyarati) in 
mid-1940s, an attempt was made to provide the necessary legislative 
guidance. These Acts were, however, limited in scope and were mainly 
addressed to the realisation of Government revenue in their respective 
fields. The next stage of development in the organisation of commerial 
courts took place in 1949 when a three-tiered court structure was 
established under the supervision of the Ministry of Justice. Two new 
courts, namely the Court of Commercial Apeal (mahkama-e morafi‘a-e tt- 
jaratt) and the Cassation Court of Commerce (mahkama-e tamiz-e tjaratt) 
were established in Kabul with powers to consider commercial appeals 
for the whole of Afghanistan. Commercial laws were consolidated and 
codified with the enactment of the Law of Commerce (gdnun-e tyarat) in 
1955 (946 articles) and the Law of Commercial Procedure (ganun-e usul-e 
mohakimat-e tyarati) in 1963, both of which are based on European models 
(mainly Swiss) and are currently in force. With the promulgation of the 
1964 Constitution, commercial courts were integrated within the new 
judiciary under the supervision of the Supreme Court. 

Executive interference in the judiciary on the one hand, and the lack of 
a centralised authority to formulate and implement general policies with- 
in the judiciary on the other had led to diversity in judicial practice and 
wide disparities in sentencing. Commenting on this, the research depart- 
ment of the Supreme Court observed: 


As the role of the government increased in administering the affairs of the 
country, a provincial council, composed of the representatives of various 
administrative units acquired control over the courts and often exercised so- 
me of the judicial functions of the state. Executive influence in judicial mat- 
ters became an increasing source of dissatisfaction.... The constitution of 
1964 provided for a separation of powers in the government and established 
an entirely independent Supreme Court.’ 


? Judicial Training Program in Afghanistan, Kabul, Government Press, 1971, p. 1. 
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The Constitution of 1964 proclaimed the judiciary as an “‘independent 
organ of the state which discharges its duties side by side with the legisla- 
tive and executive organs.’’ (Art. 97) In an attempt to put an end to ex- 
ecutive interference in the judiciary, the Constitution enacted that ‘‘It is 
within the jurisdiction of the judiciary to adjudicate in all litigations 
brought before it... in which real or legal persons, including the state, are 
involved either as plaintiff or defendant.’’ (Art. 98) It is further empha- 
sised in this Constitution that under no circumstances shall a law exclude 
from the jurisdiction of the judiciary a case or a sphere and assign it to 
other authorities (Art. 98). 

The Constitution ensured the security of office for judges by laying 
down specific criteria concerning their appointment, promotion and re- 
moval from office. The Chief Justice and judges of the Supreme Court 
were to be appointed by the monarch from amongst persons who quali- 
fied the requirements of Article 105 of the Constitution relating to natio- 
nality, age, a clean record (from conviction by a competent court) and 
the possession of ‘‘sufficient knowledge of jurisprudence, the national ob- 
Jectives, and the laws and legal system of Afghanistan.’’ The Chief Jus- 
tice and judges of the Supreme Court were to enjoy, after their tenure in 
office, for the rest of their lives all the financial privileges pertaining to the 
term of their services. In an attempt to maintain the independent charac- 
ter of their office the Chief Justice and judges of the Supreme Court were 
barred from entering political activity or accepting public office after the 
termination of service. Under Article 106 of the Constitution, the Chief 
Justice and judges of the Supreme Court could be removed from office in 
two ways. One was the normal procedure under which the king could re- 
view the appointment of the Supreme Court judges after the lapse of ten 
years from the date of their initial appointment, and the other was the 
elaborate impeachment procedure which required the approval of the 
Wolesi Jirga by a majority of two-thirds and a further approval of this de- 
cision by the Loya Jirga before a judge of the Supreme Court could be 
suspended from office. 

Whereas previously, the civil servants’ tribunals were equally compe- 
tent to adjudicate in charges brought against judges, the Law of Judicial 
Authority and Organization 1967 (LJAO) laid down a special procedure 
for the trial of judges. Accordingly, a judge (other than the Supreme 
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Court judges) could be prosecuted, not by the goverment prosecutors, 
but by a special Judicial prosecutor (sdranwal-e gada*1) and tried before the 
Supreme Court Bench for the Trial of Judges. This Bench consisted of 
three judges of the Supreme Court who could issue final decisions which 
were not subject to appeal (Art. 10). 

Conflicts for jurisdiction between various courts has always been a ma- 
jor problem in the judiciary and a weakness which consistently exposed 
the courts to executive intervention. Executive orders from Kabul often 
interrupted court proceedings in progress and transfered cases to other 
courts or authorities for adjudication. Under the LJAO all cases of con- 
flict of jurisdiction were to be determined by the Supreme Court. A 
special bench, known as the Supreme Court Bench for Jurisdictional 
Conflicts (diwan-e tandzo‘-e salahiyat) was established, which consisted of 
three judges of the Supreme Court and could issue final decisions on con- 
flicts of Jurisdiction. 

The Supreme Court had also exclusive powers to interpret the law and 
to ascertain the conformity of the law with the principles of the constitu- 
tion. It had powers to declare a legal provision unconstitutional if it con- 
flicted with the constitution, and to suspend the enforcement of the provi- 
sion in question. In addition, the Supreme Court was granted powers to 
enact regulations (/awa@7ih) on matters of court proceedings and ad- 
ministration, and to propose legislation on judicial affairs to be approved 
by parliament (Art. 13, LJAO). An equally significant aim of the Con- 
stitution of 1964 was to effect uniformity in both the organisation and 
proceeding of the courts. The lines of division between various courts on 
the one hand, and wide disparities between the proceedings of the Shari‘a 
jurisdictions and statutory courts on the other was not conducive to the 
development of a unified judiciary and a cohesive pattern of court pro- 
ceedings. There were, for example, in Kabul three separate cassation 
courts which acted independently of each other and applied different pro- 
cedures and criteria with little regard for the development of general 
policies. Procedures pertaining to the presentation of claims and the 
standards of evidence and proof, for example, varied between the Shari‘a 
courts and statutory jurisdictions. Article 104 of the constitution ad- 
dressed this problem in the following terms: 


Subject to the provisions of this Constitution, rules relating to the organiza- 
tion and function of courts and matters concerning judges shall be regulated 
by law. The principal aim of these laws shall be the establishment of unifor- 
mity in judicial practice, organization, jurisdiction, and proceeding of the 
courts, 


Uniformity in this Constitution was attempted at two levels. One was to 
remove the fundamental disparity in judicial practice which originated in 
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the law. The question as to which law, the Shari‘a juristic texts or the 
statutes, is to govern judicial practice- had hitherto remained unresolved. 
The Constitution addressed this question as follows: 
Excepting the conditions for which specific provisions have been made in 
this Constitution, a law is a resolution passed by both Houses and signed by 
the King. In the area where no such law exists, the provisions of the Hanafi 
jurisprudence of the Shari‘at of Islam shall be considered as law (Art. 69). 

The second aspect of uniformity in this constitution concerned the 
court organisation and the introduction of a cohesive structure in the 
judiciary. To achieve this, all the courts were placed under the umbrella 
organisation of the Supreme Court. This court, as ‘‘the highest judicial 
authority in Afghanistan’’ (Art. 107, Constitution 1964) was designed to 
be a centralised body with a unifying role and powers to consolidate the 
organisation and proceedings of the courts. The three cassation courts 
were also merged into one unit and became an integral part of the 
Supreme Court, although the existing lines of division were retained in a 
different form. There came to exist one Cassation Court (diwan-e “ali 
tamiz) which was then divided into three chambers each dealing with civil 
and criminal affairs, commercial, and public rights respectively. 

The Cassation Chamber for Civil and Criminal Affairs (CCCCA) con- 
sisted of seven judges, and the other two chambers of three judges each. 
The jurisdiction of the CCCCA extended to all areas other than those 
which were expressly reserved for the other two chambers of the cassation 
court. Proceedings at the CCCCA were governed by the Hanafi figh and 
the statutes, but by and large by the former. The statutes which were ap- 
plicable in ordinary civil and criminal affairs were also generally Shari‘a- 
oriented. 

The Cassation Chamber of Commerce (CCC) acted as a court of final 
appeal in ‘‘all commercial and labour disputes’’ (Art. 19, LJAO). The 
term ‘‘commercial disputes’’ comprised industrial disputes and all 
disputes in the areas of transportation, patents and insurance (Hoqudi, 
1971, p. 11). 

The Cassation Chamber for Public Rights (CCPR) acted as the court 
of final appeal in all tax disputes, disputes between the individual and the 
state, expropriation, disputes arising from general and municipal elec- 
tion, offences by government employees, press and smuggling offences 
(Art. 19, LJAO). 

As a general rule the Cassation Court considers the disputes before it 
‘‘from the viewpoints of law and Shari‘a and the implementation 
thereof’ (Art. 4, LJAO) The substance of claims, their forms, and the 
establishment of facts therein fall outside the jurisdiction of the Cassation 
Court (ibid, Art. 31). 
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The presidents of each of these chambers were simultaneously judges 
of the Supreme Court. Important policy decisions were to be made by a 
plenary session of all the judges of the Supreme Court. A plenary session 
was to be held in the event ‘‘where a chamber of the Cassation Court 
alters its own judicial policy or overrules any of its previous decisions.”’ 
(Art. 34, LJAO),. As a rule, the LJAO maintains the plurality of judges. 
This is spelled out in Article 21 which provided that ‘‘the quorum for 
judicial sessions is three members in the Cassation Chamber for Civil 
and Criminal Affairs, and two members in other Chambers’’. 

Plurality of judges is not a peculiarity of the Cassation Court; it has in 
fact been maintained in all courts, and this represents another 
characteristic feature of the LJAO. Under this law, virtually all courts in 
Afghanistan are composed of more than one judge. Previously the courts, 
on the whole, consisted in addition to one presiding judge, of one or more 
muftis who were counsellors to the presiding judge. Under the LJAO, 
Judicial members of the court (they are no longer called muftis) are in- 
dividual judges fully responsible for their own opinions, who are not 
presumed to follow the opinions of the presiding judges. According to the 
LJAO, “‘decisions of the courts are to be taken by the majority of judges 
therein; decisions of those courts which are composed of various 
chambers are to be taken by the majority of judges of each particular 
chamber. Only those judges and members who have followed the course 
of proceedings of a claim from the outset, shall participate in the 
decision’’ (Art. 72). 

Originally, the Ordinance of Judicial Authority and Organization 
1964 had not clarified the position of the judicial members of the courts 
versus their presidents. The Ordinance was later amended on this point 
as it passed into the LJAO. The following passage appears in a booklet 
published by the Sup/Court: 

An important point that had not received explicit ruling in the original 
version of the LJAO was the independent expression of opinion by the 
members of the courts versus their presidents in judicial matters. In order 
to avoid ambiguity on this point, an amendment was proposed by the 
Supreme Court which is now incorporated in the LJAO. This amend- 
ment endorses the independent expression of opinion of the judicial 
members of the courts. Accordingly, presidents and members of the 
courts are each legally and morally responsible for their decisions (Zia’1, 
1967, p. 44). 

A problem relating to the implementation of article (72) on the quorum 
of Judges was raised by the Provincial Court of Bamyan which in a 
memorandum to the Sup/Court noted: 
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In the event where one member only of the Provincial Court is present, 
but he declares his dissent from the opinion of the President of the Court, 
a majority opinion cannot be obtained. Could the Court, in such cir- 
cumstances, ask a judge of the primary court, who has not taken part in 
the case at the primary stage, to participate in the decision of the Provin- 
cial Court. 

To this, the Administrative Chief of the Supreme Court, who was 
meanwhile a justice of the Supreme Court, issued the following directive 
which was then communicated in the form of a circular: According to ar- 
ticle (43) of the LJAO, a provincial court is composed of a president and 
at least three judicial members. Therefore the presidents have no powers 
to issue a judial settlement on their own. In the event of a temporary 
absence of one or two members of the court, and where the existent 
member dissents with the opinion of the President, the latter cannot issue 
a judicial settlement. For according to article (72) of the LJAO, a judicial 
decision is to be issued only when it has the support of the majority of the 
court members (Supreme Court circular No. 4435/7. VII.1347/1968). 
The LJAO adopted measures to introduce uniformity in court organisa- 
tion at the provincial level. The commercial courts, and the civil ser- 
vants’ tribunals which had hitherto operated separately were merged into 
the newly organised Provincial Court. The general outline of organisa- 
tion at the Cassation Court level was also to apply at the provincial level: 
The Provincial Court was to consist of three chambers which correspond- 
ed to the ones already outlined at the Cassation Court level. Whereas 
previously commercial courts in provincial capitals had a presiding judge 
of their own and operated independently, under the new organisation, 
they became an integral part and a chamber of the provincial courts. 

This division into three chambers did not extend to the local primary 
court level. Because of the nature of commercial disputes which tended to 
be a phenomenon of urban life and the much smaller volume of commer- 
cial disputes in rural areas, commercial courts were initially established 
in a few major cities and their number increased gradually over the years. 
For similar reasons, there are no jurisdictions at the primary court level 
either for the civil servants or for public security offences. As a result only 
the provincial courts have jurisdiction to adjudicate in such disputes. 

The smallest administrative unit which consists of a primary court is 
the district sub-governorate, known as woleswali. There were 209 
woleswalis in Afghanistan in 1975 and a corresponding number of 
primary courts, known as mahkama-e ibtida*iya. A provincial court, known 
as mahkama-e wilayat, on the other hand, existed in each of the twenty 
eight provinces in the same year. 
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Since the reorganisation of the judiciary in the 1960s did not affect the 
then existing structure of the primary courts, the jurisdiction of these 
courts remained largely unchanged in their capacity as the courts of first 
instance for ordinary civil litigations and crimes. Thus the primary court 
remained essentially a court of Shari‘a jurisdiction in much the same way 
as they were before the Constitution of 1964. Both the provincial and the 
cassation courts, on the other hand, became courts of mixed Jurisdictions 
as they now combined separate chambers for various types of disputes. 

The LJAO vests the presidents of provincial courts with a measure of 
supervision over the primary courts in their respective provinces. This 
supervision is, however, largely administrative in character. According- 
ly, the provincial court is ‘‘to assist the primary court in administrative 
matters and provide them with administrative guidance as may be re- 
quired.’’ (Art. 60) This is a favourable departure from the previous posi- 
tion where the provincial gad: had powers of general supervision over the 
primary court. Indeed, the existence of a rigid hierarchy within the 
judiciary had become a hindrance to the resourcefulness and self-reliance 
of the judges, and a problem which interfered with the independence of 
the judicial office. Higher court judges issued orders which often in- 
fluenced proceedings in the lower courts and interfered in their decisions. 
Under the new legislation, the primary courts were empowered to issue 
final decisions, which were not subject to appeal, in the following cir- 
cumstances: a) when the parties to a dispute express satisfaction over the 
court decision, or when the legally prescribed time for appeal expires; 2) 
in pecuniary claims up to the value of 5,000 afghanis; and 3) in petty of- 
fences when the primary court declares the claim as non-hearable. 

In sum, for ordinary civil and criminal affairs, the three-tiered judicial 
hierarchy remained largely unchanged. Appeals from the decisions of the 
primary courts were considered by the provincial courts, and finally by 
the cassation court in Kabul. The provincial courts, on the other hand, 
acted as courts of first instance for commercial disputes, offences commit- 
ted by government employees, and public security offences. In order to 
facilitate the two levels of appellate review in these matters, an in- 
termediate jurisdiction, namely the Central High Court of Appeal 
(mahkama-e ‘ali istinaf) was established in the capital which was exclusively 
concerned with appeals from the decisions of the provincial courts. 
Originally, three separate high courts of appeal were established, in 
1966, in three different regions of Afghnaitan each dealing with appeal 
cases from eight or nine provinces. However, owing to transport and 
communication difficulties, it soon became clear that separate regional 
courts were not a convenient solution as travelling facilities between the 
various provinces were less adequate than those between the provinces 
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and the capital. Consequently, two of the three regional courts were 
abolished in 1968, and the Central High Court of Appeal in Kabul re- 
mained to cater for the whole of Afghanistan. Since this court deals ex- 
clusively with disputes which are largely governed by the statutes, as they 
constitute the bulk of the business of the administrative courts, it 1s a 
statutory Jurisdiction as a whole. In this capacity, the Central High Court 
of Appeal stands at the opposite pole of the local primary court in the 
sense that the latter is a dominantly Shari‘a jurisdiction whereas the 
former is largely administrative in character. 

The distinction between Shari‘a courts and administrative courts has, 
however, been abandoned as a result of the reforms introduced under the 
1964 Constitution. Judicial organisation in the 1960s was, on the whole, 
designed so as to remove the long-standing dichotomy between the 
Shari‘a and administrative courts. Court organisation in detail has been 
spelled out in the LJAO 1967. In dealing with the various courts, this law 
is totally silent with regard to any distinction between the Shari‘a and 
statutory courts. The courts are instead divided into two main categories 
of general courts (mahakim-e Somumi), and especial courts (mahakim-e 
tkhtisast). General courts comprise the Supreme Court, the Cassation 
Court, provincial courts, and primary courts which are courts of general 
jurisdictions. The term ‘‘especial courts’’, on the other hand, include 
juvenile courts, labour courts and ‘‘such other courts as may be estab- 
lished by the Supreme Court as the need arises.’’ (Art. 3, LJAO) The 
term ‘‘Shari‘a court’’ does not occur either in this law or in the Constitu- 
tion. The judiciary, under the 1964 Constitution ‘‘consists of a Supreme 
Court and other courts, the number of which shall be determined by 
law.’’ (Art. 98) In its sections on the judiciary (Art. 97-107), beside the 
Supreme Court the only other court which is referred to by name is the 
military court in Article 98. In all other cases, the constitution uses the 
term ‘‘court’’ consistently. Similarly, the criteria which are laid down for 
the employment of judges in the Constitution and the LJAO draw no 
distinction as to the qualifications of the candidates for various judicial 
posts. ‘‘Knowlege of the laws and the legal system of Afghanistan’’ is the 
standard phrase which occurs in both the Constitution and the LJAO, 
and no special qualifications have been laid down to suggest any distinc- 
tion between the Shari‘a and statutory courts. This was obviously an at- 
tempt to mark a departure from the long-standing duality in the court 
structure and a step toward uniformity in judicial organisation. One may 
thus characterise the post-1964 judiciary as a system of mixed national 
courts which combined both the Shari‘a and statutory jurisdictions. The 
court proceedings were to be governed primarily by the statutes and in 
the absence thereof by the Hanafi figh. 
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The main developments in the court organisation since the 1920’s may 
be resumed as follows: the Constitution of 1923 and the Nizamnama of 
Basic Organisations provided for two types of courts namely Shari‘a 
courts and administrative courts. The latter included the State Council 
and the Provincial Council as courts for offences by civil servants and 
government employees, Courts of Reconciliation, Special Court for trial 
of Ministers and Miltary Courts. Whereas the administrative courts had 
special jurisdictions assigned to them under the Nizamnamas, the 
Shari‘a courts were courts of general jurisdiction for all other cases. 

This dichotomy was later maintained under the Constitution of 1931 
which in its section on the judiciary referred to Shari‘a courts (mahakim-e 
shar‘tyya) as distinct from civil courts (mahakim-e ‘adliyya). This Constitu- 
tion also provided for provincial councils, a special court (diwan-e Salt) for 
the trial of Ministers, and military courts. Although there was no men- 
tion of commercial courts in the Constitution, they were soon established 
in 1931. Courts for civil servants were re-organised, and wider judicial 
powers were vested in the provincial councils and certain other ad- 
ministrative bodies as discussed before. 

The Constitution of 1964, as explained above, departed from this 
dichotomy in favour of a system of mixed national courts which was later 
elaborated under the LJAO. 


EMPLOYMENT OF JUDGES 


As already noted, the Constitution of 1931 maintained a du jure 
recognition of the religious custom and law. This Constitution recognised 
Shari‘a courts as courts of general jurisdictions. The Law of Civil Pro- 
cedure 1957 more specifically defined the gadi as ‘‘the ruler of Shari‘a 
who is appointed by the sovereign or his regent, and who settles the 
disputes before him in accordance to the provisions of Shari‘a’’ (Art. 2). 
This law also laid down a condition for the appointment of ‘‘gad: to be 
fully knowledgeable in figh, especially in Hanafi figh and be able to apply 
the authoritative rules thereof in settling the disputes before him’’ (Art. 
3). Similarly the ‘‘gadi must be knowlegeable of the customs and be able 
to distinguish their position in the life of the people’’ (Art. 4). As a com- 
mentary—tabsira—to article (4), this law provided that the ‘‘gdd: must 
have full information of the state laws (usulndmas), especially those con- 
cerning judicial affairs’’. Notwithstanding the existence of two law col- 
leges in Kabul University, this law required no further qualifications for 
the employment of gadis, which in effect confirmed the continued 
domination of the judiciary by the religious leaders. 

The LJAO, on the other hand spelled out certain conditions for admis- 
sion into the judicial cadre which include ‘‘the possession of a licence of 
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the Faculty of Law or of the Faculty of Shari‘yyat, or a certificate of the 
official madrasas not to be less than baccalaureate.’’ (Art. 75). Further- 
more, the LJAO permitted entry to the judicial cadre on the basis of an 
examination to be administered by the Supreme Court (Art. 76). This 
possibility has however been later restricted under the 1972 Supreme 
Court Regulations for the Employment of Judges and Members of 
Primary Courts, and Members of Provincial Courts on the Basis of Ex- 
amination. Under these regulations, admission on the basis of examina- 
tion is restricted to ‘‘law graduates of the university and graduates of the 
official madrasas who have been graduated before 1967. Those who 
graduated after this date fall under the Regulations for the Judicial 
Training Course’’ (Art. 1). The 1972 regulations further provided that 
applicants for examination must not exceed forty years of age at the date 
of application. And finally, as is evident from the title of these regula- 
tions, applicants may only be employed in the primary courts, and as 
members of the provincial courts. 

The legal requirements concerning recruitment of judges were further 
developed in a policy statement by Chief Justice Zia?i who stated that: 
‘According to the Law of Judicial Authority and Organization, selection 
and appointment of judges depends on the proposal of the Chief Justice 
and the approval of the monarch. In making such proposals, the Chief 
Justice will, in addition to the requirements of article 75 of the LJAO 
consider a further point, that is a greater number of prospective judges 
will be selected from among the young university graduates who have 
also completed their studies at the Judicial Training Centre’’ (Qada No. 
10, 1349/1970, p. 1). 

A more general requirement was introduced under the Law of State 
State Servants 1970 (gunin-e mdmurin-e dawlat). This law rendered the 
possession of a baccalaureate a minimum qualification for employment 
into the civil service, a condition which equally applies to the judiciary. 
Moreover, the LJAO facilitated the selection of judges from among the 
instructors of the law colleges. A law professor at Kabul University, who 
has attained the academic rank of pohanmal® may be appointed, after the 
discontinuation of office, as a member of the provincial court. However, 
presidents of the provincial courts and of the Central High Court of Ap- 
peal are to be appointed only from the judges of long-standing ex- 
perience. In 1972 there were 679 judges and assistant judges employed in 
the judiciary, of this number, 359 that is about 53 per cent had a 
background of private studies in religious and legal disciplines and had 


8 The academic hierarchy begins at namzad pohialay and follows as phohialay, pohanmal, 
pohandoy, pohanwal and pohand. 
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no formal education. Four years earlier in 1968, about 80 per cent of the 
judges were mullahs and maulawis with no formal training. Thus in a 
period of four years, an increase of 27 per cent had occurred in the 
number of formally trained personnel employed in judicial posts. Of the 
remaining 320 judges in 1972, 185 were graduates of the Faculty of 
Shari‘a Studies; 65 were graduates of the Faculty of Law and Political 
Science; and 70 were graduates of the official madrasas (source: courtesy 
of the employment office of the Supreme Court). 

An interesting development concerning the employment of judges in 
Afghanistan took place in 1969 when the Supreme Court employed 
women in judicial posts for the first time. The Shari‘a jurists are in 
disagreement on the validity of appointing women as gadis. The majority 
of Shari‘a jurists disqualify women from holding judicial posts. An excep- 
tion to this is Ibn Jarir al-Tabari who consider women to be fully capable 
of conducting judicial duties without any reservation. Abu Hanifa has 
adopted the middle approach as he considers women eligible for 
judgeship except in sentencing the principal penalties of hudud, and qisas. 
The Hanafi view is based on an analogy with the rule of the Shari‘a 
which qualifies women as witnesses except in Audud and gisas. 

One of the judges of the Supreme Court, Walid Hoquqi, had the 
following observation to make concerning the controversy on women 
judges in the Shari‘a: 


The Qur’an does not forbid women from participation in public functions 
including the very important area of judicial service. Notwithstanding 
many good reasons in support of employing women in judicial posts, 
fanaticism practically foreclosed the possibility of women’s participation in 
the judiciary (1971, p. 15). 


THe Hanari Figu 


In its section on the judiciary, the Constitution of 1964 defined the 
position of the Hanafi figh and its application in the courts as follows: 


The courts, in cases under their consideration, shall apply the provision of 
this Constitution and the laws of the state. Whenever no provision exists in 
the Constitution or the laws for a case under consideration, the courts shall, 
by following the basic principles of the Hanafi jurisprudence of the Shari‘a 
of Islam and within the limitations set forth in this Constitution, render a 
decision that in their opinion secures justice in the best possible way (Art. 


102). 


The courts were thus granted direct access to the Hanafi figh in all cases 
where statutory law did not provide the necessary guidance. The con- 
stitution, in fact, referred to the application of the Hanfi figh at two levels. 
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One was in Article 69 which expressly defined the law (as a resolution of 
parliament signed by the king) and provided that in the absence of such 
law, the Hanafi figh shall be considered as law. This provision was, of 
course, of a wider application to almost any aspect of government activity 
where statutory guidance was lacking. Article 102 essentially repeats Ar- 
ticle 69 albeit in a narrower context and in more flexible terms. Article 
102 addresses judicial proceedings in the courts, and while drawing the 
court attention to ‘‘the basic principles of Hanfi jurisprudence’’ grants 
them the flexibility to render a decision that ‘‘in their opinion secures 
Justice in the best possible way.’’ This reference to the opinion of the in- 
dividual judges in the constitution led Chief Justice Zia?i to the conclu- 
sion that Article 102 ‘‘laid down the constitutional foundation of judicial 
ytthad in Afghanistan.’’ (Qada, No. 10, 1349/1971, p. 12) This constitu- 
tional provision is considered to have marked a departure from the long- 
held tradition of juristic conformity, known as taglid, in Afghanistan 
which had found decisive support in parliamentary legislation less than a 
decade previously. The Law of Civil Procedure 1957, for example, 
enacted that ‘‘the gad: is forbidden to render decisions contrary to the 
authoritative provisions of the Hanafi school, or to rely on weak opinions 
therein. Otherwise his decision shall be reversible.’’ (Art. 20) The Law of 
Court Administration 1956, which deals with the proceedings of the 
Shari‘a courts, enacted that ‘‘all claims in the courts of justice shall be 
proceeded upon in accordance with the Shari‘a’’ (Art. 8); and ‘‘the 
Shari‘a rules which are relied upon in the court decisions shall be clearly 
indicated therein.’’ (Art. 33) 

By prescribing adherence to Hanafi figh, the Constitution of 1964, 
nevertheless, supported a major branch of taglid as it precluded the ap- 
plication of the other schools of the Shari‘a in the courts. If securing 
Justice ‘‘in the best possible way’’ was to be the main goal, then surely 
the chances of achieving this goal would be considerably improved if the 
judges are enabled to resort to the wider resources of the Shari‘a in the 
various schools thereof. 

The adoption of the Hanafi school has become a feature of the consti- 
tutional law of Afghanistan. All the constitutions prior to 1980 upheld the 
Hanafi school of law to guide judicial practice in the courts. The main 
reason given, in the relevant constitutional debates, in support of this 
position is that the adoption of one juristic school to the exclusion of 
others is likely to bring uniformity in legal and judicial practice. Reliance 
on Hanafi law alone is also considered to greatly facilitate the task of the 
gadi in ascertaining the most authoritative rules of this school from the 
diversity of opinions in the wider juristic sources of the Shari‘a. The main 
argument against the adoption of one school to the exclusion of all other 
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juristic schools is that it leads to rigidity and harshness especially in cases 
where the other Shari‘a schools offer a more equitable alternative. 

Both of these arguments are valid up to a point. With the development 
of statutory legislation in recent years, however, both of these arguments 
have lost some of their significance. This was a result of the enactment of 
a civil code, and a penal code, both promulgated in 1977, which con- 
solidated the law in the Shari‘a-dominated fields. The task of the judge in 
respect of ascertaining the authoritative rules of the Hanafi figh has been 
facilitated as a result of this legislation. As for the first argument that con- 
finement to the Hanafi sources alone tends to cause rigidity, this remains 
valid in so far as it concerns juristic ztshad by the judges. The legislator, 
on the other hand, is not bound by adherence to any particular school of 
the Shari‘a. For Article 64 of the Constitution, which refers to parliamen- 
tary legislation and provides that ‘‘there shall be no law repugnant to the 
basic principles of the sacred religion of Islam and the other values em- 
bodied in this Constitution’’, does not refer to the Hanafi figh in par- 
ticular. Consequently, the legislator was at liberty to rely on any school of 
the Shari‘a including the Hanafi, or to enact legislation which was not 
based in the Shari‘a provided that no basic principle of the Shari‘a was 
violated thereby. The post-1964 legislation in the Shari‘a-dominated 
fields has generally been eclectic and increasingly relied on the wider 
juristic sources of the Shari‘a besides the Hanafi figh. This is, for exam- 
ple, the case with regard to judicial divorce in the Civil Law of 1977. This 
law has widened the scope of judicial divorce by adopting the more liberal 
provisions of Maliki law, in preference to the Hanafi figh, on this subject. 
Another example where the Civil Law adopts a rule of the Shafi‘i fgh in 
preference to the Hanafi is the area of polygamy. Specifically the restric- 
tion introduced on polygamy, namely the financial ability of the husband 
to maintain a plurality of wives is based on Shafi‘i’s interpretation of the 
Quranic Verse of Polygamy. 

It should be borne in mind, however, that the Hanafi figA, in its 
capacity as a supplementary body of law alongside the statutes, remained 
predominant under the Civil Law. Article one of this law provides that in 
instances where the law contains no provisions on a case under considera- 
tion, ‘‘the court shall issue its decision in accordance with the basic prin- 
ciples of the Hanafi figh.’’ If the necessary guidance is lacking both in the 
statutes and the Hanafi figh, ‘‘the court decision shall be based on 
general custom on condition that the latter does not violate the law and 
the basic principles of justice.’’ (ibid, Art. 2) Similarly the provisions of 
the Constitution of 1964 Concerning the Hanafi figA (1.e. Art. 64, 69, and 
102) have been reproduced in the succeeding Constitution of 1977 (Art. 
63, 64, & 99 respectively) with one minor change which does not alter the 
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position in any way. It merely removes the repetitive elements in the 
substance of Article 64 and 102 of the previous constitution. 

The Constitution of 1964 attempted an uneasy compromise between 
the Shari‘a and statutory legislation. Statutory law was given priority 
over the Shari‘a on the one hand, and on the other, the repugnancy 
clause which provided that there shall be no law repugnant to Islam, in 
effect, spoke in terms of a higher value being attached to Islam. Confor- 
mity to Islamic principles was further emphasised in Article 120 which 
precluded from amendment the constitutional monarchy and adherence 
to the basic principles of Islam. The term ‘‘basic principles of Islam’’ is 
vague and has never been clearly defined either by the legislature or the 
Supreme Court. The basic weakness of this Constitution was precisely in 
its failure to provide clear criteria upon which the essential harmony bet- 
ween statutory legislation and the principles of Islam could be determin- 
ed. It was admittedly a general duty of the Supreme Court to interpret 
the constitution. The Supreme Court, however, consistently avoided ad- 
dressing the issue. It would seem in retrospect, that the constitution 
should have either provided a more realistic guideline on the issue, or 
should have laid down a device in the form, for example, of a council of 
jurists, within or outside the Supreme Court, with the task specifically to 
elaborate the constitutional provisions on the relationship between the 
Shari‘a and statutory legislation. 

Uniformity in judicial organisations which was attempted in the Con- 
stitution of 1964 and the LJAO did not reflect the realities of the then 
prevailing juristic dichotomy in the country. It was a desirable goal which 
could only be achieved over a long term and materialised through the 
development of guidelines on the division and conflict of jurisdiction bet- 
ween the Shari‘a and statutory courts. Some progress was made in this 
direction. However, as the examples given below would indicate, conflict 
of jurisdiction continued to be one of the major preoccupation of the new 
judiciary. By 1971, the main problem concerning the unconsolidated 
state of the Shari‘a remained essentially similar to what it was in the 
1920s. This is borne out by a look at the resolutions of the judicial 
seminar of 1971. The main objective of this seminar, held by the 
Supreme Court in Kabul, according to Chief Justice Zia?i’s opening 
speech was ‘‘to search for greater possibilities in order to unify judicial 
proceedings in the courts of Afghanistan as enjoined in the Constitution 
of 1964.’’ (Qada, Especial Issue on Judicial Seminar 1930/1971, p. 1) Two 
main committees were set up at this seminar, namely the figh and ganiin 
committee, and the public rights committee. A number of resolutions 
were passed in both these areas (65 in the former, and 59 in the latter). 
All the seminar resolutions were adopted by the Supreme Court and were 
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put into effect. One of these resolutions, which refers to the application of 
the Hanafi fig stated: 

Civil litigations, including personal status in Afghanistan, are gov- 
erned by the Hanafi figh. The plaintiff in his claim, the defendant in his 
defence, and the judge in his decision rely on the agreed upon rules of the 
Hanafi figh. The sources of this figh are numerous; an agreed upon view 
often consist of the preferred (rajzh) and most preferred (arjah) variations. 
Similarly the authoritative opinions attributed to Abu Hanifa and his 
disciples have received divergent commentaries. Hence in preparing 
their claims and defences, parties to litigations often resort to various 
texts and rely on differential positions therein. The judge in order to 
verify the validity or otherwise of the versions adopted by the parties and 
whether a particular rule is an agreed upon one or not, is forced to con- 
sult various other books often several times. This has caused a con- 
siderable waste of time on the part of the judges, hence excessive delays. 
According to the requirements of the figh, and of the ganun, a claimant 
must know his claim. Since most figA sources are available in Arabic, this 
has casued problems of communication. Consequently what the at- 
torneys write is not always comprehensible to the parties and the position 
of the latter is not always elaborated and brought in harmony with the 
figh. The resolution continues: in order to reduce this problem and 
develop uniformity in judicial practice, it is hereby provided, consequent 
to article 69 and 102 of the Constitution that Al]-Atasi’s book of Sharh-e 
Mujallat al-Ahkam which is a unified collection of the preferred Hanafi opi- 
nions shall be relied upon in the courts. A complete translation of this 
book in a national language will be provided for the use of the courts. 

In the event where in a particular case, some other source of figh pro- 
vided a preferable opinion, the judge may resort to it. But for the sake of 
uniformity and dissemination of that particular opinion, the judge will be 
required to send his reference and the reasons for resorting to it to the 
Supreme Court. 

For further references the Supreme Court has also published Rahnuma- 
e Mu‘amilat (guide for transactions) which is in agreement with the Mu- 
jallah; a translation of the Hidaya; and Ahamm-e Adilla-e Ithbat dar Islam 
(authoritative means of proof in Islam) to guide judicial practice in the 
courts (ibid., p. 103). 


ConFLICT OF JURISDICTION 


A look at the decisions of the Supreme Judicial Council (SJC), adopted 
in the late 1960s, indicates a tendency toward diminishing the powers of 
the Shari‘a courts by transferring these powers to courts of statutory 
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jurisdiction. The gradual development of statutory courts alongside the 
Shari‘a courts has given rise to frequent conflicts of jurisdiction between 
them. This was partly due to the lack of adequate legislation and 
guidelines on matters of jurisdiction, but also as a consequence of the 
method which was employed for the establishment of statutory jurisdic- 
tions: Traditionally the Shari‘a courts possessed universal jurisdiction to 
adjudicate in all kinds of disputes. Whenever a new jurisdiction was set 
up for dealing with especial matters, the latter had to be transferred from 
the Shari‘a court to the newly established tribunal. In this process of 
transfer, the Shari‘a courts resisted the diminution of their powers. As a 
result, a clear and well-defined transfer has rarely been achieved. 

Under the post-1964 legislation, which vested the courts for ordinary 
civil and criminal affairs (CCCCA) with powers that were previously ex- 
ercised by the Shari‘a courts, similar problems of jurisdiction continued 
to arise. An example of this is the SJC ruling in 1968 with regard to 
disputes arising from salam (advance sale), shzrkat (business partnership), 
and mudaribat (profit-sharing). As these transactions were recognised in 
the Hanafi figh, disputes arising in these areas continued to be dealt with 
by the CCCCA, and not by the commercial courts which existed since 
1931. The issue was raised in a proposal, submitted to the SJC, by 
Maulawi Safi, the then head of the Supreme Court Chamber for Con- 
flicts of Jurisdictions.® The proposal noted that some of the dossiers 
received in this Chamber related to the claims of salam, shirkat and 
mudanbat. ‘“‘Since these are Shari‘a contracts, claims arising thereof 
should be regarded as Shari‘a claims, for the figh has dealt with these 
transactions in considerable details.’’ In this way, the basis for the divi- 
sion of jurisdictions, in Safi’s opinion seemed to be whether the Shari‘a 
texts contained provisions on certain categories of cases or not. The SJC 
apparently varied with this view. In a resolution passed on the matter the 
SJC stated: 

1. Mudaribat is a contract which authorises a person to use the capital of 
another for trade on the condition that the profit and loss be shared by 
both. This is clearly a commercial transaction and a matter that falls 
under the jurisdiction of commercial courts. 

2. In accordance to article 19(8) of Commerical Law (gdniin-e tyarat) 
transactions of commercial partnerships are commercial regardless of the 
intention of the parties. 


° Tt will be noticed that whereas conflicts of jurisdiction fall within the province of The 
Chamber for Conflicts of Jurisdictions; transfers of jurisdiction are, under the LJAO, to 
be decided by the SJC. 
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3. Salam is basically not a commercial transaction... but wherever the 
goods of salam are purchased for the purpose of trade, claims emanating 
therefrom may be regarded as commercial claims (Supreme Court cir- 
cular No. 1234/24.11.1347/1968). 

A similar case for a transfer of jurisdiction arose concerning disputes 
among farmers. The LJAO provided that ‘‘labour and commercial 
disputes are to be dealt with by the commercial courts.’’ The point as to 
whether ‘labour’ included farmers was raised by the provincial court of 
Qandahar which in a memorandum to the Supreme Court noted: ‘‘if the 
disputes of farmers involving claims of non-payment of their wages are to 
be regarded as a province of the commercial courts, their cases would have 
to be summoned to the provincial capitals as smaller districts do not have 
local commercial courts. This would seem to cause considerable hardship 
for the people.’’ This memorandum was considered by the SJC which 
decided the following: Disputes of all factory labourers and those working 
in the Government workshops, or in semi-Governmental, and private 
enterprises are to be settled in commercial courts. As for the farmers and 
farm workers, since the farmer-landlord relations have not been so far 
regularised by law and their legal status (wad‘e ganuni) has not been 
clarified, therefore claims of farmers and agricultural wage earners and 
similar claims are to be settled in the primary courts in accordance to the 
Shari‘a provisions (Supreme Court circular No. 1676/7.1I1.1347/1968). 

A problem of jurisdiction was also encountered with regard to criminal 
libel (jorm-e zftera). The issue was raised by the provincial court of Logar 
which in a memorandum to the Supreme Court asked for the latter’s 
authority to clarify the competent court for libel disputes. Libel disputes 
were usually heard in the CCCGCA. The memorandum was considered 
by the SJC which in a resolution, after elaborating certain points 
concerning the definition of ifterd, went on to provide: 

As the Law of Crimes by Civil Servants and Offences Against Public 
Security 1962 (Usulndma-e jara*em-e mamurin wa aminyat-e “dmma) provides 
for the punishment of libel by civil servants (Art. 142); libel by other per- 
sons in general, shall by analogy to this article, be punished accordingly. 
Hence the matter will be dealt with by the court of civil servants 
(Supreme Court circular No. 282/8.XIT.1346/1967). 

Traffic offences presented a similar case for a transfer of jurisdiction. 
In a proposal submitted to the SJC on this matter, the secretariat of this 
Council, which seem to have initiated the proposal, argued its case as 
follows: Traffic violations have a direct bearing on public peace and 
security. They also present a different kind of situation as far as the rules 
of evidence are concerned. Evidence such a maps, photos, and opinions 
of informants often play a decisive role in determining the drivers’ 
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responsibility. Under the existent statutes, the drivers’ responsibility has 
already been regularised to some extent. It would therefore seem ad- 
visable to transfer the jurisdiction for dealing with traffic violations from 
the CCCCA to the courts for public rights. 

Based on this proposal, the SJC issued the following judicial circular: 

Traffic offence, with the exception of disciplinary violation which can 
be handled by authorities other than the courts, are to be considered 
before the public rights chamber of the provincial courts, appeal from 
which will be considered before the pertinent chamber of the Central 
High Court of Appeal, and finally before the Cassation Court for Public 
Rights. Cases that are currently under consideration in the primary 
courts shall upon receiving the latters decision, in the event of appeal, be 
directly submitted to the Central High Court of Appeal (Supreme Court 
circular No. 248/8.XII.1346/1967). Another case for a transfer of 
jurisdiction concerned the officials of banks and joint-stock companies. 
The issue was raised by the Central High Court of Appeal which in a 
memorandum to the Supreme Court noted the following: 

The existing statutes do not clarify the court jurisdiction regarding the 
officials of banks and shzrkats. It is understood from the meaning of article 
(182) of the Law of Crimes By Civil Servants and Offences Against 
Public Security that this law is applicable to certain specified categories of 
persons only. Article 182 reads: ‘‘The provisions of this law shall also ap- 
ply to the officials of Municipalities, and officials of state enterprises 
(tasaddi ha-e dawlatt).’’ 

Banks and joint-stock companies are not enterprises, hence a clarifica- 
tlon is required regarding the competent courts for their disputes. 
Moreover, banks and joint-stock companies often have regulations of 
their own; some of which prescribe disciplinary actions for certain viola- 
tions. Ordinary crimes by officials of banks and joint-stock companies 
have customarily been dealt with in the CCCCA. In some banks such as 
the Commercial Bank, as well as in some shirkats such as the Textile 
Shirkat, Spin Zar Shirkat and the Bus Shirkat, the Government holds part of 
the shares. Hence a further clarification seems to be needed as to whether 
cases involving monetary misappropriation in such semi-governmental 
shirkats and banks fall under the jurisdiction of GCCCA or of the civil ser- 
vants courts. To this Hoquqi, the then Administrative Chief, and Justice 
of the Supreme Court wrote the following: These cases fall within the 
jurisdiction of the court for civil servants and public security. For accor- 
ding to the Constitution, no statute can take a case or a sphere out of the 
jurisdiction of the judiciary. In crimes, the competent court nevertheless 
can apply a specific law which covers the case under its consideration. 
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Since no statute exists to govern the case, Shari‘a provisions shall apply 
(Supreme Court circular No. 3876/2.111.1347/1968). 

This was in effect an administrative order which authorised the civil 
servants’ courts for dealing with the cases in question. Hoquqi also 
pointed out that notwithstanding the lack of a specific law to cover the 
areas referred to, the jurisdiction is that of the civil servants’ courts, 
which in the absence of law are to resort to the Shari‘a. 

Fraud and forgery presented a similar case for a transfer of jurisdic- 
tion. The Central High Court of Appeal, in a proposal to the SJC argued 
the case for a transfer as follows: A cardinal objective of law (qaniin) is 
the protection of public interest. Offences disturbing public order, and 
acts which violate public interest ought to be regularised by statutes and 
violators should be subject to statutory penalties. Offences of fraud and 
forgery and the evil effects thereof have a direct bearing on public in- 
terest, as much as they affect the interests of the individual. The subject 
has, however, not received comprehensive legislation insofar as the 
varieties of fraud and forgery and their penalties are concerned. Some 
provisions nevertheless exist in the current statutes which provide for of- 
fences very similar to ordinary fraud and forgery. For example certain ar- 
ticles of the Civil Servants Law (155, 165, 167), and chapter six of the 
Law of Criminal Proceedings, cover situations which indicate no 
qualitative or quantitative difference with ordinary fraud and forgery. 
Also chapter six of the Law of Commerce renders all forms of commercial 
swindling, fraud and forgery into punishable offences. Fraud and forgery 
whether in commerce or otherwise can be reasonably included under one 
and the same category of offences. It would thus be advisable and in the 
interest of judicial uniformity that jurisdiction for fraud and forgery 
should be transferred to the public rights chamber of the provincial 
courts. 

The SJC accepted this recommendation and issued the following in- 
stuctions in the form of a judicial circular: criminal frauds shall 
henceforth be adjudicated by the public rights chamber of the provincial 
courts at the primary stage, and before the corresponding chamber of the 
Central High Court of Appeal for the first review; whereas the final ap- 
peal should be submitted to the Cassation Court chamber for public 
rights. Claims which are currently under adjudication in the primary 
courts will be decided by the same courts. For appellate consideration, as 
the case may be, they shall be directly referred to the Central High Court 
of Appeal (Supreme Court circular No. 8155/23.%.1347/1968). 

And finally disputes concerning the theft of government property, and 
the property of municipalities as well as cases of assault and battery of 
security patrols (afrad-e amniya) were usually dealt with by the GCCCA. 
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In 1968, the Supreme Court issued a circular which transferred jurisdic- 
tions over these disputes to the public rights chamber of the provincial 
courts (circular No. 6536/16.V.1348/1969). 


RETURN TO EXECUTIVE RULE 


Upon accession to power through a military coup, President Daoud, 
‘in order to prevent Afghanistan from falling into a legal vacuum’’, 
issued three republican decrees on July 26, 1973 which formed the con- 
stitution of Afghanistan between the proclamation of the republic and the 
Constitution of 1977, The Republican Decree No. 1 abolished the Con- 
stitution of 1964 and transferred all the powers of the king which were 
spelled out therein to the president of the republic (Art. 4). Parliament 
was suspended and the power to enact legislation by executive decree was 
vested in the president until the promulgation of a new constitution. The 
Prime Minister (Daoud himself acted as Prime Minister) was also given 
powers to enact regulations in the form of republican ordinances (Art. 2). 

The judiciary was the subject matter of the republican decree No. 3, 
which abolished the Supreme Court and transferred all the powers of the 
king, which were spelled out under Title 7 of the Constitution of 1964 
(the judiciary), to the president; and the powers of the Supreme Court 
were given to a newly created body, the ‘‘High Judicial Council’’ in the 
Ministry of Justice. Under the presidency of the Minister of Justice, 
members of this council included the president of the Cassation Court, 
Deputy Minister of Justice, Deputy Attorney General and ‘‘such other 
additional members who may be appointed by the Prime Minister as he 
deems appropriate.’’ (Art. 6) The court organisation, other than the 
Supreme Court, however, remained largely unchanged. The LJAO was 
nominally repealed but those of its provisions ‘‘which do not contravene 
the requirements of this decree shall remain in force.’’ (Art. 10) 

These three republican decrees, as one observer commented, ‘‘abo- 
lished all vestiges of the separation of powers of government.’’ (Poulos, 
1980, p. 58) The executive and legislative powers were concentrated in 
the president of the republic; the judiciary, granted an independent 
status under the 1964 Constitution, was merged once again with the 
Ministry of Justice. As an organ of the executive branch, this ministry 
was responsible to the President and Prime Minister, Mohammad 
Daoud. 

The authoritarian pattern of the republican decrees confirmed the 
reputation which Daoud had acquired as a dictator during his premier- 
ship (1953-63). With the suspension of the 1964 Constitution, the con- 
stitutional guarantees on democratic rights and liberties were also 
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brought to an end. The course of events which followed Daoud’s acces- 
sion to power by military force moved consistently in the direction of 
political instability which was exacerbated with the discovery of several 
abortive coups, and executions, as from early 1974. ‘To counter opposi- 
tion and anti-government plots, the regime increasingly resorted to op- 
pressive police methods which cost the regime a loss of public support and 
further united political groups, both the leftists and the conservatives, in 
their opposition to the regime. 

One of the major achievements of Daoud’s period was, however, the 
enactment of new legislation to implement the political and social goals of 
the new regime. Thity six new laws were promulgated which included 
comprehensive civil and penal codes (both were started as legislative pro- 
jects during the 1960s). A proposal became law when it was approved by 
the Central Committee, the Cabinet and the President. (ibid. p. 58). 

On February 24, 1977 President Daoud signed and promulgated the 
new republican constitution which was approved by a Loya Jirga earlier 
in the same month. The chapter on the judiciary (chapter nine) was 
basically an amended version of the section of the 1964 Constitution on 
the judiciary (Title VIT). The judiciary under the republican constitution 
was to consist of a Supreme Court and ‘‘other courts, the number of 
which shall be determined by law.’’ (Art. 96). The nine judges of the 
Supreme Court, including the Chief Justice, were to be appointed by the 
President (Art. 97) The only other court, besides the Supreme Court, 
which the Constitution referred to specifically is the military court whose 
organisation and powers were to be determined by law (Art. 98). There 
were, however, important changes in the status of the judiciary and the 
powers of the Supreme Court. Whereas the previous constitution pro- 
claimed the judiciary as an independent organ of the state, the republican 
constitution omitted the word ‘‘independent’’ and provided that ‘‘the 
Supreme Court is an organ of the state’ (Art. 97). The provision of the 
1964 Constitution prohibiting the removal of cases from the jurisdiction 
of the judiciary was amended to permit such removal during the time of 
war (Art. 98). Whereas the 1964 Constitution entitled the king to review 
the appointment of the Chief Justice and the judges of the Supreme 
Court after a lapse of ten years, the republican constitution granted the 
president this power after a lapse of five years (Art. 107). The power to 
impeach the Chief Justice or a judge of the Supreme Court was given, not 
to the Loya Jirga as under the previous constitution, but to the Melli 
Jirga, and the new impeachment procedure was less elaborate compared 
to the previous constitution. The qualification that the Chief Justice 
should not be over sixty years of age was also omitted in the new constitu- 
tion. 
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The executive branch of the government, on the other hand, acquired 
greater powers under the republican constitution. The president, being 
the head of state, the supreme commander of the armed forces, and the 
chairman of the Loya Jirga was also to be the leader of the government, 
the chief executive officer, and the leader of the Hizb-e ingélab-e melli, the 
only official party recognised under the republican constitution (Art. 40, 
66, 75 & 88). He was to ‘‘administer and guide those functions of the party 
which were directly entrusted to him.’’ (Art. 75) The government, ‘‘the 
supreme administrative and executive organ of the state’ (Art. 88) was 
composed of Vice-Presidents and Ministers under the leadership of the 
President. The Vice-Presidents and Ministers were made responsible to 
the President, the central council of the party, and the Melli Jirga in 
respect of the performance of their duties (Art. 98). The republican con- 
stitution made important omissions in the area of democratic rights and 
liberties. The right of the accused to be present at his trial, the invalida- 
tion of confessions obtained under duress, and provisions relating to the 
dignity of human being and the duty of the state to respect and protect 
them, which were spelled out under article 26 of the previous constitu- 
tion, were omitted. The protection against censorship, the right to 
freedom of association including the right to form political parties, the 
right to compensation for damage inflicted by the administration, and the 
requirement that the government could recover its due by order of a com- 
petent court, expounded under Title Three of the 1964 Constitution, 
were omitted in the republican constitution. 

The provisional constitution of 1980 retains the basic structure of the 
judiciary without any significant change. As under the previous constitu- 
tions, the judiciary consists of a Supreme Court, provincial courts, and 
primary courts. In addition, the provisional constitution refers to military 
courts, and special courts which may be set up in order to adjudicate 
specific cases according to law (Art. 54). This is, presumably, to allow the 
setting up of such special jurisdictions as the revolutionary tribunals 
which have been active in Afghanistan ever since 1978. The provisional 
constitution, in fact, differs from its predecessors on this point. Neither of 
the two preceding constitutions referred to special courts, although the 
division of the judiciary into two types of general courts and special 
courts is not entirely a new development. The LJAO of 1967 divided the 
courts into these two types, and the setting up of special courts under this 
law was to be determined by the Supreme Court as and when the need 
arose. The provisional constitution proclaims the Supreme Court to be 
‘the highest judicial organ in the Democratic Republic of Afghanistan to 
be composed of the president, vice-presidents and members.’’ (Art. 35) It 
thus appears that the Supreme Court judges now designated as ‘‘vice- 
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presidents’, are subordinated to the supervision of of the president of the 
Supreme Court. The latter is, in turn, responsible to report on the ac- 
tivities and performance of the judiciary to the Revolutionary Council, 
and during the interim period, to its presidium (Art. 55). Judicial deci- 
sions are to be based ‘‘on democratic principles and the laws of the 
state.’’ (Art. 54) Furthermore, cases are assessed and verdicts are issued 
‘‘by the law courts’’ on the basis of the equality of citizens before the law 
(Art. 56). Consequently, the notion of an independent judiciary has been 
substantially eroded under this constitution. The establishment of a 
powerful office of Attorney General further undermines the independence 
of the judiciary. The new role assigned to this executive body is to 
‘*supervise the uniform application of laws by all central and local organs 
of state power and administration, state organs, mixed and private agen- 
cies, social organizations responsible for public affairs, and other 
citizens.’’ (Art. 60) The state attorneys are ‘‘independent of local 
organs’’ in the performance of their duties; they are ‘‘only answerable to 
the Office of the Attorney General]’’, which is, in turn, responsible to the 
Revolutionary Council (Art. 59%61). 

It is not clear in this document whether ‘‘all central and local organs of 
state power’’ comprise the courts. The general context in which this 
phrase occurs would seem to justify the conclusion that the courts have 
been subjected to the supervision of the office of the Attorney-General 
with respect to ‘‘the uniform application of laws’’. If this conclusion is ac- 
cepted, then the judiciary has become an integral part of the executive 
branch and an instrument in the hands of the bureaucracy. The courts 
could thus hardly be regarded as champions of the rights and liberties of 
the individual in Afghanistan. 
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The prospects of a return to normal constitutional order for 
Afghanistan would naturally depend on a workable solution to the pres- 
ent stalemate. This may mean the eventual Soviet withdrawal from 
Afghanistan and the formation of a national government with the par- 
ticipation of the Muslim and nationalist figures who are now present or 
may emerge in the future, and possibly the communists. The leaders of 
some of the larger Islamic and nationalist groups who are now based in 
Pakistan and Iran may participate in a future coalition, but the newly 
emerging figures and guerrilla leaders, such as Ahmad Shah Mas‘ud of 
Panjshir, who may have a base of support within Afghanistan are equally 
likely to play a role. They may be tempted to agree to the idea of a coali- 
tion government if it meant repatriation for the refugees and securing a 
foothold in the government for themselves. Or alternatively a care-taker 
regime may be instituted with a stronger international participation to 
prepare for the formation of a national government at a later stage. The 
possibility of an interim arrangement would be present even if a coalition 
government is to be agreed upon, which may take office on condition that 
they prepare for the formation of a representative government. A coali- 
tion government would at best provide for an uneasy situation because of 
the conflicting elements therein, or it may succeed to serve its purpose if 
its terms of office are well-defined and reinforced by international 
guarantees. 

If and when there is a representative government in Afghanistan, it is 
likely to have strong Islamic and nationalist leanings. Having undergone 
the traumatic experience of the foreign domination of their country, the 
Afghans may feel the need to reassert their identity, which may entail a 
greater than usual emphasis on Islam. This will probably happen even if 
the choice of establishing an Islamic republic is avoided in favour of a 
coalition government. 

In the event of the Soviet withdrawal and the formation of either a 
coalition or an interim government, there is likely to be a period of social 
and political instability which may affect the capacity of the new govern- 
ment to agree on a new constitution, or it may be too proccupied with 
other matters to introduce legal and constitutional reforms. The pro- 
tracted Soviet occupation, continued fighting in the country, defection of 
large numbers of servicemen and officials, and the Soviet domination of 
government Ministries are bound to drastically affect Afghanistan’s 
capacity for self-government and a smooth return to a constitutional 
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order. In the absence of a strong central government, the tribes are also 
likely to resort to their traditional patterns and hamper the prospects of 
normalisation. 

There is, of course, the possibility that the present status quo may con- 
tinue and the communists succeed in stabilising their control over the 
country. The consequences of this eventuality need not be elaborated 
here as it would obviously mean the enforcement of the provisional con- 
stitution 1980, decrees and regulations which have already been dis- 
cussed. Suffice it to point out that future legislation under the communist 
rule will pursue the course of a total secularisation of law and govern- 
ment. This would entail a shift in the basic philosophy of jurisprudence 
that Afghanistan has adhered to over centuries. The validity of divine 
revelation and a predetermined set of principles which constitute the core 
of Islamic teachings will no longer be upheld. Legislation, be it in the 
field of constitution, matrimony or any other area, is likely to derive its 
inspiration from the communist doctrine and become a means of im- 
plementing its perspective on law and society. Some areas of the law may 
be more susceptible to drastic changes than others. In view of the 
strength of the Shari‘a and social custom in the field of matrimonial law, 
change in this field may be gradual but the objective of severing the link 
between law and religion is likely to guide future legislation. 

But from a realist viewpoint, the communist alternative for 
Afghanistan does not seem to offer a choice which the majority of 
Afghans could identify with or support. Even if the basic doctrinal dishar- 
mony between Islam and Marxism is played down in the interest of 
political expediency—as has been the case in recent years—the massive 
scale of violence, the exodus of a substantial portion of the population, 
and the fact that communist rule has had to be forced on the people 
through alien military occupation has permanently marred the future of 
communism and the prospects of its success in Afghanistan. 

It is perhaps no exaggeration to say that the provisional constitution 
1980 rocks the foundation of society and severs Afghanistan’s link with its 
heritage. It is in fact the pronounced objective of this document to con- 
struct in Afghanistan a new society and a new system of government in 
accordance with the Marxist doctrine. The absolute validity of Marxism 
is taken for granted, and the question does not occur as to whether the 
Afghan people should have a say in such a momentous choice either 
directly or through a representative assembly. 

A complete break with the past in the life of a nation, whether in the 
field of constitution or any other field, may not always be a sure way to 
progress. New regimes set up by revolutions must be maintained by force 
in order to prevent continuity of past influences, but once such force or 
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external control is relaxed, the people are likely to recourse to their 
heritage and traditional values. The absence of the element of continuity, 
and the dogmatic character of the provisional constitution 1980 under- 
mine its credibility as a reliable basis for the future of constitutional law 
in Afghanistan. Although the relevance of socialism and some of its 
economic doctrines cannot be ruled out, it is questionable whether a total 
identity with Marxism can offer a realistic choice or a credible frame of 
reference for the future of Afghanistan. 

Having examined the Marxist constitutional scheme for a new society 
in Afghanistan, we may now take a brief look at some of the policy objec- 
tives of the right-wing Islamic groups, which are now based in Pakistan 
and are actively opposing the communist rule. One of these which has the 
largest following is Islamic Party of Afghanistan led by Godbodin 
Hikmatyar. In its manifesto entitled De Afghanistan de Islami Hizb maram 
(Objectives of the Islamic Party of Afghanistan)’ the party proposes an 
Islamic government for Afghanistan on the following lines: 

The Qur’an and the fadith shall be the primary sources of law, and the 
Hanafi jurisprudence will be followed in matters of interpretation and 
ytihad. To materialise this, a new organisation will be established with the 
expressed purpose of harmonising all the laws and regulations with the 
principles of Islam (Art. 1, 2). Political leadership shall be entrusted to 
the ‘‘true representatives’’ of the people. There will be an elected parlia- 
ment, and a powerful judiciary whose authority will extend to all areas; 
military tribunals are to be banned completely (Art. 3, 12) Government 
posts will be entrusted to pious individuals who observe Islam both in 
their public and personal lives. Teachers and professors will be selected 
on academic merit but also on the basis of their loyalty to Islam (Art. 14, 
35). Legislation concerning social reforms shall aim at the prevention of 
adultery (zd), wine drinking, gambling and moral depravity. Films, 
books and publications which corrupt social mores will be banned (Art. 
6, 8). The ‘‘Shari‘a veil’’ shall be restored for women; the present system 
of coeducation will be abandoned; and men and women shall no longer 
work together in the same place (Art. 7, 31, 80). Afghanistan’s economy 
is to be regulated in accordance with the teachings of Islam. Usury and 
profiteering shall be banned. Labour legislation shall aim at a balance 
between the role of the labour and capital, with priority to be attached to 
the former. Government revenue shall be based on zakat and other ap- 
proved sources of revenue in Islam (Art. 74, 78, 83). Banking reforms 
shall be carried out on the basis of profit sharing (mudaribat), and prices 


10 The 58-page pocket size booklet consists of a preamble and 100 articles. No place or 
date of publication is indicated. 


Kamali - 978-90-04-49290-5 
Downloaded from Brill.com 10/12/2024 11:32:01AM 
via Wikimedia 


WHAT OF THE FUTURE? 247 


will be controlled with a view to protect the consumer while also enabling 
the farmer and the factory owner to earn a decent living (Art. 56, 66, 76). 
All landed property which has been expropriated by oppressive govern- 
ments of the past shall be returned to their lawful owners. The state shall 
reclaim barren land and distribute it among low income farmers on easy 
terms and shall assist them to develop and cultivate it (Art. 52, 53). 

In the area of foreign policy, the manifesto emphasises friendship and 
cooperation with all countries, especially Islamic countries, provided that 
this does not “‘violate our principles and beliefs or our national interests; 
nor does it lead to infiltration of alien doctrines.’’ (Art. 97) Afghanistan 
shall keep out of the power blocs and big power competition, and it shall 
not respect international agreements that manifestly violate the principles 
of Islam (Art. 98, 99). 

This revivalist trend takes an extremist flavour when the party com- 
mits itself, in the preamble to its manifesto, to the implementation of the 
teachings of Islam ‘“‘in their entirety without any addition or diminish- 
ment’’ and to adherence of the precedents of the Rightly Guided Caliphs. 
Such an overall emphasis on the authority of the past means a revival of 
the much discredited doctrine of taglid or imitation, which has led to 
stagnation and created a gap between the teachings of Islam and the 
realities of contemporary life. The recipe that is now provided is bound to 
widen this gap even further as it fails to recognise the need for creative 
and imaginative effort to relate the past heritage to the present needs of 
society. I believe that extremism is basically counter-productive. It may 
have some appeal in times of crises when it may serve the purpose of 
creating a marked impact on the minds and sentiments of the troubled 
masses, but it suffers from the essential weakness of proposing an im- 
balanced outlook on life. If Islam is to play a constructive role as a unify- 
ing factor in the pursuit of the much needed national unity, its pro- 
tagonists must foster and encourage a tolerant and balanced outlook and 
an openness to reassess some of the doctrines which are capable of admit- 
ting alternative interpretations to those that are inherited through the 
straitjacket of taglid. 

The upsurge of tribalism will probably affect the prospects of family 
law reform. It may entail an increase in the practice of child marriage, 
polygamy and extravagant marriage ceremonies. Moreover, the cir- 
cumstances which were present in the early period of Islam, namely fre- 
quent wars and an outnumbering of men by women is likely to emerge 
once again. The actual losses of the able-bodied men that Afghanistan 
has suffered in the hitherto continuing violence and war are not accurate- 
ly known. There is little doubt, however, that these losses are enormous 
and may well alter the demographic picture of Afghan society. The 
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presence of a large number of orphans, the needy and the young, and 
social insecurity that a war-torn Afghanistan experiences is likely to in- 
tensify traditional social practices relating to marriage and divorce. 

In the event of coming into power of a national government with a 
strong Islamic bias, it is likely that legal restrictions on child marriage, 
polygamy and divorce will be set aside or minimised in favour of a return 
to classical Shari‘a law. But if the future government is to be a mixed 
orientation to combine both conservative and reformist elements, 
reforms in family law may be slow to begin with but might subsequently 
follow a mild trend as is experienced in some of the Muslim countries of 
the Middle East. 

With regard to the judiciary, the problems which Afghanistan has 
experienced occur mainly in four areas: 1) In the realisation of an in- 
dependent judicial machinery free of executive influence; 2) domination 
of the judiciary by religious leaders; 3) lack of cohesion and uniformity in 
judicial organisation and practice; and 4) transition from a religious 
judiciary to a system of mixed national courts. Changes in all these areas 
have been gradual in the past and are likely to remain so in the 
foreseeable future. Having said this, however, three alternatives will be 
envisaged, one of which would be the continuation of the present status 
quo under the communist rule. This would most likely relegate the 
judiciary into a branch of the executive and even further erode whatever 
freedom the courts may have enjoyed in the past. Religious leaders will 
no longer present a dominant influence in the judiciary, and transition 
from a Shari‘a-dominated system of justice to a secular judiciary will be 
accelerated. Such a transition may bring about greater uniformity in 
judicial organisation and practice. This may partly be a result of the 
possible departure from a dualist legal system as the existing dichotomy 
between the Shari‘a and statutory law is likely to be abandoned in favour 
of the latter. A system of law courts would consequently prevail in which 
court practices would be exclusively regulated under statutory law. 

But if there is to be an Islamic or a national government with a strong 
Islamic bias the prospects of an independent judiciary will probably be 
only marginally better. In a politically volatile climate, governments 
usually seek closer supervision over the activities of the courts. This may 
be the case at least for a period, but the long-term prospects may favour 
greater freedom for the judiciary. The ulema will probably gain prom- 
inence, and the present duality in the legal system is likely to be main- 
tained and possibly become even more pronounced. This will in turn 
hamper cohesion and uniformity in judicial practice. 

It is also possible that the future government will consist of a combina- 
tion of influences: conservative Muslims, modernists, and/or radical 
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reformists, and communists. If such a combination proves feasible, it 
may encourage a mixed pattern of development not very dissimilar to 
that which Afghanistan experienced under the 1964 Constitution. The 
overtones and specific features of such development would largely de- 
pend on the trend of opinion that may carry the greatest influence within 
the government and outside. It is possible that the complexion of the 
future Afghan society may acquire new facets which may not have been 
entirely expected. The vast dislocation of the refugees, their experience of 
life in other countries, and exposure to foreign opinion may eventually 
encourage a more open outlook. If there is to be a representative govern- 
ment of mixed orientation in Afghanistan, its constitution is likely to be, 
mutatis mutandis, along the lines of the 1964 constitution. As I have 
pointed out before, despite some of its weaknesses, this Constitution went 
a long way to accommodate the interests of continuity of the past heritage 
and the ideal of openness to evolution and change. 
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The present study highlighted the relevance of Islamic doctrines to the 
constitution and laws of Afghanistan. To define a position for Islam in 
the constitution has been a main feature of Afghanistan’s experience in 
this field. The 1923 Constitution emphasised modernisation while also 
attempting to retain the identity of law and government with Islam. The 
1931 Constitution was more emphatic on adherence to Islamic principles. 
However both of these contained piecemeal references to Islam and failed 
to lay down general guidelines. Some progress in this direction was made 
in the 1964 and the 1977 constitutions which regulated the relationship 
between the Shari‘a and statutory law and set guidelines for parliament 
and the judiciary. These were, however, envisaged for a basically static 
legal order as they failed to generate dynamism and define a purposeful 
future for the legal system of Afghanistan. Both of these constitutions 
recognised the need for socio-legal change but did not clarify what direc- 
tion it should take. The 1964 Constitution, for example, recognised the 
equality of the sexes but did not specify whether this should be given legal 
substance. Was there a need to reform the law concerning the status of 
women, or for that matter, concerning the local government, and 
political parties? In the absence of direction and a sense of commitment 
to certain objectives the desired changes were never achieved. There 
were also areas of conflict in the constitution which related to Islamic doc- 
trines and the principles of modern law, a subject which I have 
elaborated in the section on the principle of legality. Compared to their 
predecessors, both the 1964 and the 1977 constitutions, nevertheless, 
maintained a positive outlook in their response to the need of searching 
for solutions to juristic problems that Afghanistan encountered in its 
history of modernisation. This element is unfortunately absent in the 
provisional constitution of 1980, which is primarily concerned with 
establishing the legitimacy of Marxism, a subject that is basically foreign 
to the legal history and heritage of Afghanistan. 

In the field of matrimonial] law, this study focused on the social 
mischief arising from extravagant marriage ceremonies, child marriage 
and excesses that are observed in the practice of polygamy and divorce. 
Afghanistan’s experience in this field is also one of conflicting pressures 
between tradition and modernisation. Some of the radical reforms, in- 
troduced under the Nizamnama legislation in the 1920s, such as abolition 
of child marriage, and restricting polygamy under pain of imprisonment, 
were surely unrealistic. They were obviously based on the philosophy 
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that excessive aberration could only be rectified by strong measures. The 
realities of a tradition-bound society however taught a different lesson 
which is that legal change must operate within the limits of social accep- 
tance and avoid confrontation with public sentiment and opinion. Subse- 
quent legislation on family matters took this lesson almost to the other ex- 
treme, and this resulted in the prevalence of a laissez faire attitude to law 
reform despite the existence of social demand for certain changes. Unfor- 
tunately, this swing from one extreme to another has once again marked 
Afghanistan’s experience in this area since the introduction of Decree 
No. 7 of 1978. 

The Nizamnama legislation was also the first to introduce judicial 
reforms, a main feature of which was the introduction of administrative 
courts to function alongside the Shari‘a courts. But major developments 
concerning the independence of the judiciary did not occur until the in- 
troduction of the 1964 constitution, which authorised the establishment 
of a Supreme Court and a series of organisational reforms. These were 
however not matched by equivalent changes in court practices which con- 
tinued basically without significant change. Shortages of skilled person- 
nel and disparity in law and judicial practice remained the main preoc- 
cupations of the post-1964 judiciary. The 1964 Constitution marked the 
beginning of an evolutionary process for the judiciary which had remain- 
ed essentially inefficient and archaic over many decades. Unfortunately 
the onset of military coups and hasty revolutionary changes in the last 
decade or so brought this gradual process to an abrupt end. 


Kamali - 978-90-04-49290-5 
Downloaded from Brill.com 10/12/2024 11:32:01AM 
via Wikimedia 


GLOSSARY 


afghani: Afghan monetary unit of which there are 45 to a US dollar. 

badal: retaliation or revenge. 

badd: feud, also unfilfilled revenge. 

barati: engagement gift given to the fiancée in the month of barat. 

bay‘a: homage or expression of allegiance to a leader especially to the head of state. 

bain: final, usually refers to a final divorce. 

darar: harm, prejudice. In the context of divorce, cruelty. 

faqih (pl. fugaha): legal scholar, jurist. 

faskh: recission, annulment of a contract. 

fatwa (pl. fatawa): opinion of a jurist on a legal problem. 

figh: lit. understanding. The science of law or jurisprudence. 

hadana: the care and custody of children. 

hadd (pl. hudiid) a specific, fixed penalty. Used of penalties for major offences prescribed 
in the Qur'an. 

hadith: report, or Tradition of the Prophet Muhammad. 

Hanafi: an orthodox school of Islamic law founded by Abu Hanifa (699-767). 

“idda: the waiting period following a dissolution of marriage. 

“di: engagement gift given to the fiancee on the occasion of the religious festival of “id. 

ihttsab: used of a supervising authority whose function is to ensure the observance of moral 
and religious duties. 

ijma‘: consensus of opinion. 

ytihad: the exercise of human reason to ascertain or develop a principle of Shari‘a law. 

jirga: a council attended by men of a village, a tribe, or a community for the settlement of 
disputes or matters concerning the community. 

imam: leader in prayer, also leader of the Muslim community. 

jizya: poll tax paid by non-Muslim residents of an Islamic state. 

jihad: holy war. 

khwaja: a title used for a man of respect or a religious personage. 

kayar al-buligh: option of puberty. 

khul‘®: a form of divorce by mutual agreement in which the wife pays the husband a con 
sideration for Ler release. 

kitabiya: a woman who is a follower of a religion with a scripture; usually refers to Chris- 
tian and Jewish women. 

Loya Jirga: lit. grand council, the Constitutional Assembly of Afghanistan. 

madhhab: school of law or rite. 

madrasa: religious school. 

muhtasib: market inspector, or superintendent of religion. See also thtisab. 

muhsan: a married Muslim man. 

mujtahid: one who exercises itihad. 

murshid: leader of a spiritual or mystic order. 

namzadi: ceremony of engagement. 

nass: text. An explicit provision of the Qur’an or the Tradition. 

nikah: marriage. 

nikah khat: certificate of marriage. 

Nizamnama: code of regulations, usually referring to statutory enactments introduced 
during the reign of king Amanullah (1919-1929). 

pir: religious leader, especially of mystic orders. 

pore: lit. loan, unfulfilled revenge relating to bloodshed in tribal feuds. 

gadt: judge. 

ganun: statutory law. 
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qisas: talion, retaliation. 

sahibzada: a title given to a respectable person, member of a noble family or a religious 
personage. 

Sayyid (pl. sadat): a real or assumed descendant of the Prophet Muhammad. 

Shari‘a: Islamic law or jurisprudence. 

Shura: lit. consultation. In Afghanistan, Parliament. 

styasa: public policy. 

sunna: lit. trodden path. The deeds or sayings of the Prophet Muhammad. 

tafwid: delegation of an authority or power. 

takhayyur: selection between the views of different schools or jurists. 

talag: unilateral divorce by the husband. 

talag khat: deed of divorce, certificate of talaq. 

talag-e tafwid: talag by delegation in which the husband delegates his power of talag either 
to the wife or to a third party. 

talfig: patching together or combining the views of different schools and jurists. 

taglid: lit. imitation, or strict adherence to the law as expounded in the authoritiative 
juristic manuals. 

ta‘zir: lit. deterrence. The power of discretionary and variable punishment, as opposed to 
hadd. 

toyana: brideprice, see also walwar. 

ummah: the community of Muslim believers. 

wali: legal guardian, or a person authorised by law to act on behalf of someone else. 

wali: governor of a province. 

walima: a wedding feast. 

wilayat: province, the largest administrative unit in Afghanistan. 

walwar: brideprice consisting of money or commodity given by the bridegroom or his 
family to the bride’s family. 

woleswali: a provincial subdivision equivalent to a district. 
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